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Authority on 
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Huge reward. 


Only Authority® from Matthew Bender? now part of the 
LEXIS Publishing™ family of products and services, delivers 
expert information in every major practice area. And for thirty 
days, you can experience the reward of complete confidence 
with no strings attached — it’s absolutely free. Available in 
print, CD-ROM and via the Internet, Authority is yours 
wherever, whenever and however you want it. To try the 
Authority library of your choice free for thirty days, contact 
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LEXIS Publishing: 


LEXIS-NEXIS MARTINDALE-HUBBELL 
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Public Works Department 
Will Do the Right Thing 

I feel compelled to respond to Joel 
Perwin’s article: “Liability for Neg- 
ligently Disabling or Failing to Re- 
pair a Traffic Signal: Absolute Im- 
munity in the Third District” 
(July/August). I will not comment on 
the legal analysis presented in the 
article. Suffice it to say that the 
court has already done that, and has 
explained that malfunctioning traf- 
fic signals must be treated as stop 
signs, as required by state statute. 
Thus, drivers who are oblivious to 
intersections and signals, and/or ig- 
norant of the law governing them, 
will not be permitted to blame a gov- 
ernmental “deep pocket” for their 
carelessness. I found particularly 
offensive the author’s concluding 
comments; however, it is to these 
that I respond. 

The article states: “[The court’s] 
decisions have effectively abolished 
the cause of action for negligence in 
the creation of or the failure to re- 
pair a traffic control device. In the 


process, they have removed the in- 
centive for local governments, utili- 
ties, and others to take care in their 
creation of or their failure to repair 
deadly conditions on our roadways.” 
The author suggests that were it not 
for the threat of civil monetary li- 
ability, the government would allow 
traffic signals to be unsafe, even to 
allow people to be killed. How dis- 
graceful. The men and women of 
Miami-Dade County’s Public Works 
Department install and maintain 
the signs and signals in Dade 
County with professionalism and 
dedication not because of any finger 
pointing plaintiffs’ lawyers may 
later engage in, but because of their 
concern for the safety and efficiency 
of our roadways. The department 
and its workers have in the past and 
will in the future continue to make 
the roads as safe as possible, for the 
simple reason that it is their job and 
it is the right thing to do. This is 
the only incentive they need. 

JASON BLOCH 
Miami 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice 
of the legal profession are clearly set forth in the following oath of admission 
to the Bar, which the lawyer is sworn on admission to obey and for the willful 
violation to which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the Constitution of 
the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to 
me to be unjust, nor any defense except such as | believe to be honestly 
debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such 
means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my cli- 
ents, and will accept no compensation in connection with their business ex- 
cept from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact prejudicial to 
the honor or reputation of a party or witness, unless required by the justice 
of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone's cause for lucre or malice. 
So help me God.” 


4 THE FLORIDA BAR JOURNAL/NOVEMBER 1999 


| 
| 
Z 
: 
: | 

| 

| 

: 


IT’S SIMPLE: 


LET EMPIRE BE YOUR SOURCE FOR CORPORATE KITS 


One call puts the most complete corporate kit on your desk the next day. It’s that simple! 
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We obtain certificates of good standing or corporate status from the Secretary of State. 
(24 HRS). 


QUICK COPY 
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We obtain copies/certified copies of documents from the Secretary of State. (1-2 
WORK DAYS). 


CUSTOM MINUTES 
$6.00-$8.00 


We customized the minutes and bylaws with the corporate name and other 
information. Creating hand typed originals ready for signature. 


Corporate Kits 


Profit Non-Profit P.AJP.C. L.L.C. L.L.C-P.A. 
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with Membership Certificates 
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A Good Time for Reflection 


s we stand at the thresh- 

old of the new millennium 

we're faced with a splen- 

did opportunity to reflect 
on the past; to chart our course for 
the future by looking back on how 
far we already have come. 

As part of that exploration, and 
as part of our year-long celebration 
of our first 50 years as a unified Bar, 
I decided to join The Florida Bar and 
the Florida Association for Women 
Lawyers in a celebration of the lives 
and careers of the first 100 women 
lawyers admitted to practice law in 
Florida. 

FAWL readily agreed to the part- 
nership and to help plan the celebra- 
tion. The association also agreed to 
undertake the task of researching 
and reporting on the women who 
pioneered the way for the genera- 
tions that have followed. With 
women now comprising nearly 21 
percent of the Bar’s membership, 
this history is an increasingly im- 
portant part of our heritage. 

Projects such as compiling an oral 
history of The Florida Bar from past 
Bar presidents, having our Profes- 
sionalism Center staff record the 
recollections and advice of many of 
our state’s leading lawyers, along 
with this project, will round out the 
archives we will pass along to future 
generations to provide a sense of our 
profession’s rich history and tradi- 
tion of service. 

The First 100 celebration will 
take the form of a gala dinner ban- 
quet to be held in the spring of 2000. 
At that celebration we will not only 
honor the lives, challenges, and ca- 
reers of these trail-blazing women 
in Florida’s legal profession, but we 
will also honor their colleagues, 
families and friends who made it 
possible for them to reach such 


achievements, 
often in the face 
of professional 
resistance. 

To commemo- 
rate their contri- 
butions we also 
will produce a 
book filled with 
brief personal 
biographies of each woman. 

Finding information about these 
women has been a challenge, be- 
cause many early women lawyers 
were unable to secure jobs (outside 
of typing) in the legal profession. 
Instead, they used their hard- 
earned degrees and Bar licenses to 
assist their husbands and other 
male family members in their legal 
practices. 

Moreover, as is true of today’s law- 
yers, not every one of these women 
was a lawyer about whom people 
would write books and articles. For 
those who were prominent, informa- 
tion has been easily uncovered, but 
for others less well known, informa- 
tion is scarce, even nonexistent. 

We therefore need your assistance 
in producing the most complete his- 
tory possible for the First 100 
Project. To date approximately 25 
lawyer volunteers have sifted 
through records from the Florida 
State Bar Association (the predeces- 
sor of The Florida Bar); alumni lists 
from Stetson University College of 
Law, the University of Florida Col- 
lege of Law and the University of 
Miami School of Law; Florida Su- 
preme Court minutes and its book 
of attorneys admitted from 1894 to 
1999; dusty volumes of Martindale- 
Hubbell, Who’s Who Among Women 
Lawyers, law journals, city directo- 
ries; old newspapers and probate 
files, and interviewed countless 
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people. 

The list that follows represents 
the true pioneers of women in our 
profession. As the list stands, it be- 
gins in 1898, with the admission of 
Florida’s first woman lawyer, Louise 
Rebecca Pinnell, and extends to 
1930. The committee tasked with 
this project has performed yeoman’s 
service in developing the list, and 
now needs your help in filling in the 
blanks. 

Please read the list carefully to see 
if you recognize any of the names. 
Please also share it with relatives, 
friends and colleagues who began 
practicing law in the first half of this 
century. Contact Co-chairs Wendy 
Loquasto (850/487-2267 ext. 176 or 
wsloquasto@bigfoot.com), Kelly 
O’Keefe (850/894-0015) or Lida 
Rodriguez-Taseff (305/374-5095) if 
you can provide any details for the 
biographies of these women. 

You will be hearing more about 
this important 50th celebration as 
soon as a date, location and honored 
speaker are finalized. The project’s 
success will, I hope, aid us all in 
having a better understanding of 
our past, and a better foundation for 
our future. 


The First 100 
Louise Rebecca Pinnell 
Alice Johnson 
Nell Bostwick 
Annie Atkinson Hamlin 
Mary Stewart Howarth 
Annie Dorcas Broward 
L. Booth Washington 
Elsie Y. Douglas 
Minnie E. Kehoe 
Mrs. R.H. Anderson 
Irene Wideman 


Giving You New Dimension 
Corporate Record Services. 


Not only are we Florida’s best at providing UCC information, we’re also a national leader in 
corporate document retrieval, incorporations, qualifications, and registered agent services. 


Our Corporate Services Department believes in DOING IT RIGHT AND DOING IT RIGHT NOW, and at 
a much lower cost than our competition. Call us today and enjoy a new dimension in service. 


Florida and National Services 


Corporate Searches 
Certificate of Status 
Certified Copies 
Name Availability/Reservations 
Articles of Incorporation 
Nationwide Qualifications & Registered Agent Services 
Corporate Kits SE 


UCC Searches & Filings “ eT 
Non-Taxable Certificates We Search the Nation 


Fictitious Name Services 
Tax Liens/Judgments UCC Filing & Search Services, Inc. 


Bankruptcy 526 East Park Avenue, Suite 200 * Tallahassee, FL 32301-2551 
Motor Vehicle Records (800) 822-5436 * (850) 681-6528 * Fax: (800) 424-7979 
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Annie Joe Law 

Jennis W. Futch 

Leigh Gibson Newell 

Lottie Dutton Fountain 
Cecile Eleanor Vaught Wysong 
Helen Hunt 

Rose G. Baldwin 

Julia A. Harding 

Miss L.H. Shoemaker 

Jane Tillie 

Leslie S. Anderson 

Ella Cramer Kindred 

Mrs. Louise Pencke 

Lena Alfman 

Mrs. Richard Armstrong 
Mrs. W.F. Uebele 

Miss Clarice M. Naumburg 
Mrs. Gertrude Corbett 

Mary Wooster Sutton 

Edith M. Atkinson 

Mrs. D.L. Byrd 

Marie Eleanor “Nell” Cooper 
Hope D. Starke 

Mrs. H.L. Sumner 

Marion Semmes Lanier 

Mrs. D.J. Gibbons 

Mrs. Florence M. Hazard Mims 
Mrs. Emily S. Williams Ziegler 
Stella M. Biddle Fisher 
Laurie M. Huck 

Leslie R. Darr 

Mrs. Joanna Hamilton Vermilye 
Carol D. Colley 

Kelly Kash 

Daisy L. Churchwell 

Bernice J. Ayer 

Mrs. Rubye B. Chalk 
Henriette E. Mednick or Medrick 
Mrs. Allie Richardson Barnes 
Mary J. or K. Davey 

Mrs. Clara C. Gain Gore 
Jean Gregory Cole 

Beverly C. Cobb 

Miss Dorothy Dorman 

Hollie L. Mason 

Miss Maurine Sharp 

Mattie W. Tompkins 

Effie E. Knowles 

Miss Lydia Douglass 

Miss Anne Overman Gibbons 
Miss Sue K. Hicks 

Miss Winifred B. Judge 

Miss Opal Plaisted 


Hratchia Balikan 

Mrs. Tom Woods 

Herberta Ann Hathcock Leonardy 
Miss Rose Shakewitz 

Mrs. Pauline G. Wallace 
Miss Marian Borros 

Miss Anna Bray 

Miss Arax M. Gulizian 

Miss Vivian Selter 

Ella Jo Stollberg 

Dorothy S. McDougall 
Madeline A. Jacobson Cox 
Susan E. Ervin 

Laurine Leonore Goffin 
Mary Wakefield Houston 
Mary Anne Leddy 

Mrs. Charlotte Inez Vogler 
Anna A. Krivitsky 

Miss Zephyr Lillian Thorpe 
Miss Mollie M. Parker 
Mary L. Esarey 

Hilda M. Hilton 

Miss Victoria Rountree 
Lenea I. Stromberg Adlehelm 
Mrs. Irena A. Lawrence 
Ruby Fleming Barney 

Mrs. A. H. Bell 

Mrs. Sidney S. Gober 

Mrs. Augustus Beyer Colton 
Mabel Claire Altman Hackney 
Bessie Ethel Sims Williams 
Mrs. Mae T. Donovan 

Mrs. Zorah B. Close 

Miss Marjorie G. Howard 
Dixie L. Herlong Chastain 
Miss Frances Drury 

Mrs. Harry A. Horn 

Edith E. House 

Mrs. Margaret M. Collins 
Mary Cinthya Vann Racey 
Mary Gunn Campbell 

Miss Hariette E. R. Cotton 
Mrs. Carolina Byrd Ramsey 
Mrs. Edith McIlvaine James 
Miss Ethel Jean or Jane Steele 
Flora E. Lovell 

Dorothy Douglas 

Mada Burney McLendon 
Ethel Ernest Murrell 

Mary Neff Reebel 

Carmen Ercelle Christian 
Mrs. Margaret M. Barrett 
Marie C. Broetzman 
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Elva Diaz 

Emma Roesing 

Natalie Marion Weinstein Berger 
Marjorie M. Varner 

Clara B. Floyd Gehan 

Rose Ealine Friedlin 

Bernice Alexander Johnson 
Esther A. Poppell 

Miss Ruth Alberta Clark 

Miss Wilhemina Hawkins 
Miss Mary A. Kennerly 

Lois Rodgers 

Mrs. Philip F. Garris 

Edith G. Uman 

Mrs. Catherine Stewart Carter 
Miss Frances M. Lovelace 
Mrs. Rebecca Bowles Hawkins 
Grace Williams Burwell 

Miss Ida Maud Hyman 

Anna Brenner Mankes Meyers 
Leslie H. Johnson 

Miss Kate L. Walton Engelken 
Ruth Clark Rowe 

Mrs. Roy C. DeShaw 

Patricia LaVerne Pacetti 
Patricia Warren 

Reba Engler Daner Epstein 
Mattie Belle Edwards Davis 
Mrs. Doyle I. Carlton 

Helen Mae Christian 

Jeanette Mullens 

Daisy Richards Bisz 

Mrs. Thelma Waybright 
Diana Dorothea Coopersmith 
Rose Elizebeth Deeb Kitchen 
Miss Pearl Annah Williams 
Mildred Ernestein Wilson 
Jeannette O. Smith 

Betty Speizman Lippmam 
Mrs. Osie Buck Crump 

Mary Lou Baker 

Anna Bray Lindsley 
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(561) 694-8107 (800) 672-9110 
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RECENT LEGISLATIVE DEVELOPMENTS 
IMPACTING YEAR ZOOO0 LITIGATION 


by Steven G. Burton and Charles G. Geitner 


uture year 2000 litigation in Florida will be con- 

trolled by two additional pieces of legislation! re- 

cently signed into law, the federal Year 2000 Act 

(“the act”)? and Florida’s Commerce Protection 
Act.* Both acts have provisions which significantly im- 
pact a claimant’s ability to recover from sellers of goods 
and services. Moreover, these acts contain a number of 
procedural provisions to which a litigant must adhere 
before filing suit. 

In enacting the Y2K Act, Congress found that it was 
in the national interest that “producers and users of 
technology products concentrate their attention and 
resources in the time remaining before January 1, 
2000, on assessing, fixing, testing, and developing con- 
tingency plans to address . . . outstanding year 2000 
computer date-change problems, so as to minimize 
possible disruptions associated with computer fail- 
ures.”* Congress recognized that year 2000 computer 
date-change problems would result in a “substantial 
likelihood that actual or potential year 2000 failures 
will prompt a significant volume of litigation, much of 
it insubstantial.”° Congress concluded that such liti- 
gation would “threaten to waste technical and finan- 
cial resources that are better devoted to curing year 
2000 computer date-change problems and ensuring 
that systems remain or become operational.” 

The purpose of the Y2K Act, according to Congress, is 
to “encourage private and public parties . . . to resolve 
disputes relating to year 2000 computer date-change 
problems by alternative dispute mechanisms” and to 
“lessen the burdens on interstate commerce by discour- 
aging insubstantial lawsuits.”’” When signing the bill, 
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President Clinton stated that it is his hope “that the Y2K 
Act succeeds in helping to screen out frivolous claims 
without blocking or unduly burdening legitimate suits.”* 

Florida’s Commerce Protection Act is designed to re- 
duce exploitation of the Y2K problem and reduce the 
potential for strain on the court system. At the same time, 
the Commerce Protection Act encourages businesses to 
become Y2K compliant through various incentives. Com- 
menting on the compliance encouragement features of 
the Commerce Protection Act, Governor Bush stated, “We 
are a leader in this state in the Y2K area in terms of our 
commitment to ensure that the people of this state will 
not have any disruption when we move to a new millen- 
nium and this bill will help us in that regard.”® When 
signing the Commerce Protection Act, the governor also 
stated that the act would “enhance Florida’s economic 
competitiveness by making our state a more technologi- 
cally friendly place to learn, live and work.”"° 


The Federal Y2K Act 

The federal Y2K Act is applicable to any “Y2K action” 
commenced after January 1, 1999, in federal or state 
court, or an agency board of contract appeal proceeding, 
for a “Y2K failure” that has occurred or which has the 
potential to cause harm or injury before January 1, 
2003.'' The act also applies to any appeals of a Y2K ac- 
tion as well as any judicial, administrative, or alterna- 
tive dispute resolution proceedings for a Y2K action. 

A Y2K action as defined under the act includes any 
action in which a claim or defense alleges that the harm 
or injury arises from or is related to an actual or poten- 
tial Y2K failure.’* The Y2K failures which can be the 
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subject matter of a Y2K action in- 
clude failures of any device or sys- 
tem, software, firmware, or set of 
processing instructions that process, 
calculate, compare, sequence, dis- 
play, store, transmit, or receive year 
2000 date-related data.’* Because 
under the act such failures can oc- 
cur not only in computer systems, 
but also in any product containing 
an embedded “microchip or inte- 
grated circuit,” the act has poten- 
tial applicability to disputes for even 
the least sophisticated of products, 
such as a vehicle’s dashboard clock. 
Moreover, it is noteworthy that the 
act contemplates claimants will 
bring Y2K actions before there is an 
actual Y2K failure. Through the 
act’s use of the word “potential,” 
Congress recognized that there had 
already been “many cases filed in- 
volving Y2K issues in which there 
has been no actual failure but only 
potential, prospective, or antici- 
pated failures” and ensured that 
these types of cases would be in- 
cluded within the scope of the act.” 
Specifically, the act was intended to 
govern those cases involving ques- 
tions such as shareholder liability 
or “responsibility for the costs of 
remediation even where there is no 
Y2K failure.”* 

In addition to applying to any 
natural person or business organi- 
zation, the act also governs Y2K 
actions brought by any agency or 
subdivision of federal or state gov- 
ernment.” The only requirement 
for a government entity to be 
bound by the act is that the Y2K 
action be “brought by” the govern- 
ment entity when acting in its 
“commercial or contracting capac- 
ity,” rather than in its “regulatory, 
supervisory, or enforcement capac- 
ity.”'* It is unclear whether the act 
is similarly applicable when a Y2K 
action is “brought against” the gov- 
ernment entity in its commercial 
or contracting capacity. 

Because of the damage-limiting 
provisions of the act and pre-suit 
notice burdens for plaintiffs, the 
determination as to whether a par- 
ticular action is a “Y2K action” will 
be a highly contested issue. Unfor- 
tunately, the act does not provide a 


procedural framework within which 
a court is to decide this initial mat- 
ter or whether discovery is allowable 
for purposes of establishing the act’s 
applicability to an action. 

Although the act creates no new 
causes of action,’ it does create a 
number of defenses available to any- 
one facing a claim which relates to 
a Y2K failure. The act also expressly 
states that it is inapplicable to 
claims for personal injury or wrong- 
ful death.” Finally, the act exempts, 
in part, actions which have an “un- 
derlying claim” arising under the 
securities laws of the Securities Ex- 
change Act of 1934.” 

e Limitations on Damages—In 
accord with its goal of curtailing 
year 2000 litigation, the Y2K Act 
contains a number of provisions 
which limit the recovery that pro- 
spective Y2K claimants can expect 
even if they are successful in prov- 
ing liability. 

e Strict Enforcement of Contract 
Language Limiting Damages— 
Among the limitations placed on 
potential recovery, the Y2K Act re- 
quires that any written contractual 
term in a Y2K action, including a 
limitation or exclusion of liability or 
a disclaimer of warranty, be strictly 
enforced unless its enforcement 
would manifestly and directly con- 
travene applicable state law embod- 
ied in any statute in effect on Janu- 
ary 1, 1999.” For a state statute to 
prevent enforcement of contractual 
terms that limit liability or dam- 
ages, the statute must “specifically 
address” the contractual term.” Al- 
though enforcing an agreement in 
accord with its terms is by no means 
a novel legal premise, Congress 
wanted to ensure that “the mere fact 
that a Y2K-related problem arises 
[did] not cause courts to disregard 
or diminish enforceable contract 
terms unless those terms are di- 
rectly contrary to a specific stat- 
ute.” 

Although the act requires strict 
enforcement of contractual terms, 
the act preserves a court’s ability to 
apply the doctrines of unconsciona- 
bility and adhesion when circum- 
stances warrant.” Moreover, in ac- 
tions for contract breach or 
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repudiation, the act preserves the 
defenses of impossibility and com- 
mercial impracticability.?* However, 
when applying these doctrines to a 
Y2K claim, a court must look to the 
applicable law as it existed on Janu- 
ary 1, 1999.’ 

e Limitations on Damages in Con- 
tract Actions—In keeping with its 
strict construction theme, the act 
prohibits any party in a Y2K action 
for breach or repudiation of contract 
from claiming, or being awarded, 
any category of damages unless such 
damages are allowed by the express 
terms of the contract.” In instances 
when the contract is silent, courts 
may look to applicable state law or 
federal law which existed at the time 
the contract was effective.” 

In the act, Congress also took 
steps to codify the economic loss 
rule. The act bars a party’s recovery 
under a tort theory for economic 
losses unless 1) the recovery of such 
losses are provided for in a contract 
to which the party seeking to recover 
is a party, or 2) such losses result 
directly from damage to “other” tan- 
gible personal or real property 
caused by the Y2K failure.*° The 
types of damage defined as “eco- 
nomic loss” include damages for lost 
profits, business interruption, losses 
from “third party” claims, and con- 
sequential damages.*! It is signifi- 
cant that Congress has eliminated 
any reference to losses from damage 
to intangible property. Moreover, by 
excluding “intentional tort[s] aris- 
ing independent of a contract,” from 
the Y2K Act’s version of the eco- 
nomic loss rule, Congress was at- 
tempting to ensure the act’s consis- 
tency with current developments to 
the economic loss rule. The Joint 
Conference when speaking to this 
issue stated: 


[T]his codifies the rapidly emerging trend 
in state law to apply the economic loss 
rule to bar intentional tort claims, such 
as fraud claims, where such claims are 
intrinsic to, or indistinguishable from, an 
underlying contractual dispute between 
the parties. Simply put, breach of con- 
tract, intentional or otherwise, does not 
generally give rise to a tort claim; it is 
simply breach of contract.*” 


¢ Privity, Bystander Liability, and 
Control—For actions outside of the 
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products liability arena, the act codi- 
fies the “substantial privity require- 
ment” to ensure that there be some 
degree of knowledge on the part of 
the defendant before liability will 
attach. The act provides that in any 
Y2K action for money damages in 
which the defendant is not the 
manufacturer, seller, or distributor 
of a product, or the provider of a ser- 
vice that suffers or causes the Y2K 
failure at issue, the plaintiff is not 
in substantial privity with the de- 
fendant, and the defendant’s actual 
or constructive awareness of an ac- 
tual or potential Y2K failure is an 
element of the claim. The act fur- 
ther provides under such circum- 
stances the defendant shall not be 
liable unless in addition to estab- 
lishing all other requisite elements 
of the claim, the plaintiff proves that 
the defendant actually knew, or 
recklessly disregarded a known and 
substantial risk, that such failure 
would occur.** Constructive knowl- 
edge or, under a given set of circum- 
stances, the knowledge that would 


When the 


otherwise be imputed to a reason- 
able person is not sufficient to es- 
tablish liability. 

The act also takes steps to insu- 
late merchants and lessors of goods 
manufactured by others. Under the 
act, the fact that a Y2K failure oc- 
curred in an entity, facility, system, 
product, or component that was sold, 
leased, rented, or otherwise within 
the control of the party against 
whom a claim is asserted in a Y2K 
action, shall not constitute the sole 
basis for recovery.** When the basis 
for recovery is contract breach or 
repudiation of contract, the claim 
will be governed by the terms of the 
contract. 

Punitive Damages Cap—To fur- 
ther its goal of maximizing the mon- 
etary resources available to provid- 
ers of information technology goods 
and services, the Y2K act takes sig- 
nificant steps toward limiting recov- 
ery for punitive damages. With re- 
gard to the plaintiff’s evidentiary 
burden, the act requires the plain- 
tiff to prove by clear and convincing 
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evidence that he or she has met the 
applicable punitive damages stan- 
dard before recovery of punitive 
damages will be permitted.** Subject 
to this heightened evidentiary stan- 
dard, the punitive damages avail- 
able to a plaintiff will depend on the 
makeup and net worth of the defen- 
dant. For example, for a defendant 
sued as an individual and whose net 
worth does not exceed $500,000, 
punitive damages may not exceed 
the lesser of three times the amount 
awarded for compensatory damages 
or $250,000.*° The same cap on pu- 
nitive damages applies to a defen- 
dant who is an unincorporated busi- 
ness, a partnership, or a corporation, 
association, or organization with 
fewer than 50 full-time employees.*” 
However, the punitive damages cap 
is inapplicable if the plaintiff estab- 
lishes by clear and convincing evi- 
dence that the defendant acted with 
specific intent to injure the plain- 
tiff.** If the defendant is a govern- 
ment entity, punitive damages are 
unavailable in the Y2K action.*® 
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e Limitations on Applicability of 
Joint and Several Liability—Con- 
gress also voiced its concern that 
Y2K action defendants with deep 
pockets would shoulder the bulk of 
the recovery, rather than being held 
responsible for their share of fault. 
The Joint Conference Committee 
stated: “The Conferees are of the 
view, except for limited exceptions, 
that it is inherently unfair to hold a 
defendant that has limited culpabil- 
ity liable for the entire amount of 
judgment obtained by the plain- 

Accordingly, the act provides that 
a defendant in a Y2K action shall 
be liable solely for the portion of the 
judgment that corresponds to the 
relative and proportional responsi- 
bility of that defendant. The act di- 
rects the trier of fact, when deter- 
mining relative fault, to determine 
the percentage of each defendant’s 
fault as a percentage of the total 
fault of all persons who contributed 
to the plaintiffs loss, including the 
plaintiff.“ 

To accomplish this task, the court 
must instruct the jury to answer 
special interrogatories or, for bench 
trials, to make findings with respect 
to each defendant, including defen- 
dants who have entered into settle- 
ments with the plaintiff, concerning 
the percentage of responsibility for 
the plaintiffs loss. If part of the 
claim, the court also queries the jury 
or makes findings as to whether a 
defendant acted with specific intent 
to injure the plaintiff or knowingly 
committed fraud.” If the trier of fact 
finds that the defendant acted with 
specific intent to injure the plaintiff 
or knowingly committed fraud, that 
defendant is jointly and severally 
liable.** However, Congress was 
careful to ensure that finding mere 
“reckless conduct” on the part of the 
defendant would not make that de- 
fendant jointly and severally li- 
able.** 

For certain plaintiffs, when all or 
part of a judgment for compensatory 
damages is not collectible, the act 
sets forth special rules regarding 
whether other defendants are re- 
quired to make an additional con- 
tribution toward payment of the 


judgment.* For example, if the 
plaintiff is an individual with a net 
worth of less than $200,000 and the 
final judgment is equal to more than 
10 percent of the plaintiffs net 
worth, the plaintiff may move the 
court within six months of the final 
judgment in a noncontract Y2K ac- 
tion for a determination that all or 
part of the share of the judgment 
against any defendant for compen- 
satory damages is not collectible. 
Upon such a finding, the remaining 
defendants are jointly and severally 
liable for the uncollectible share.“ 
For plaintiffs not meeting this cri- 
teria, each of the remaining defen- 
dants is liable for the uncollectible 
share in proportion to that 
defendant’s liability.*’ If a plaintiff 
not meeting the net worth criteria 
demonstrates by a preponderance of 
the evidence that the defendant 
acted with reckless disregard of 
whether its acts would cause injury 
of the sort suffered by the plaintiff, 
the defendant is liable for an addi- 
tional 50 percent of the uncollectible 
share in proportion to that 
defendant’s liability.“ 

Similarly, the act affords greater 
protection to consumers that are 
not part of a class action. If the 
plaintiff is an individual consumer 
whose suit alleges or arises out of 
a defect in a consumer product, re- 
maining defendants are jointly 
and severally liable for an uncol- 
lectible share.*® 

A defendant who settles a Y2K 
action at any time before final ver- 
dict or judgment is discharged from 
all claims for contribution brought 
by others. The court, upon entry of 
such a settlement, enters a bar or- 
der constituting the final discharge 
of all obligations to the plaintiff of 
the settling defendant arising out of 
the action which acts as a bar to all 
future claims for contribution aris- 
ing out of the action by any person 
against the settling defendant. 

Prejudgment settlements under 
the act operate to reduce a plaintiffs 
verdict or final judgment. When a 
defendant enters into a settlement 
with the plaintiff before the final 
judgment, the court reduces the 
judgment by the greater of an 
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amount that corresponds to the per- 
centage of responsibility of that de- 
fendant or the amount paid to the 
plaintiff by that defendant.™ The act 
prohibits disclosure to jurors of the 
standard for allocation of damages 
and the procedure for reallocation 
of uncollectible shares.*! 

The act also authorizes a defen- 
dant who is jointly and severally li- 
able for damages in any Y2K action 
to recover contribution from any 
other person who, if joined in the 
original action, would have been li- 
able for the same damages. Recov- 
ery depends on the percentage of 
responsibility of the claimant and of 
each person against whom a claim 
for contribution is made.” An action 
for contribution in connection with 
a Y2K action must be brought 
within six months after the entry of 
a final, nonappealable judgment in 
the Y2K action.** 


Affirmative Defenses 
Available Under the Y2K Act 

Congress also has provided liti- 
gants facing a claim relating to a 
Y2K failure with a variety of affir- 
mative defenses. 

e The Y2K Upset—One novel af- 
firmative defense, the Y2K upset, 
prevents regulatory penalties from 
being imposed against individuals, 
businesses, and state and local gov- 
ernments™ who, but for a Y2K fail- 
ure, would otherwise be in compli- 
ance with regulatory reporting or 
measuring requirements.” The act 
defines a “Y2K upset” as an excep- 
tional incident involving temporary 
noncompliance with applicable fed- 
erally enforceable measurement or 
reporting requirements because of 
factors related to a Y2K failure that 
are beyond the reasonable control of 
the defendant charged with compli- 
ance.*® 

However, Congress was careful to 
exclude from protection any non- 
compliance with applicable enforce- 
able requirements that constitute or 
would create an imminent threat to 
public health, safety, or the environ- 
ment; nor is the affirmative defense 
available with regard to regulatory 
requirements that provide for the 
safety and soundness of the bank- 
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ing or monetary system.*’ The act 
also refrained from excusing non- 
compliance to the extent that it was 
caused by operational error or neg- 
ligence, a lack of reasonable preven- 
tative maintenance, or a lack of pre- 
paredness for Y2K.* 

Although duration of the relief 
from penalty is limited to 15 days, 
the act provides the unwitting vio- 
lator with the ability to petition for 
a longer period from the appropri- 
ate regulatory authority.** There 
are penalties for fraudulent use of 
the defense.® 

In explaining the intended benefit 
of this provision, the Joint Confer- 
ence Committee explained: 


For example, in the environmental 
arena, because of a Y2K failure, a 
facility's monitoring or reporting equip- 
ment fails to operate properly; the facil- 
ity continues to function normally and 
all applicable pollution standards or lim- 
its are otherwise met. In that situation, 
the facility would get the benefit of the 
waiver provided it met the conditions set 
forth under this section. However, if, 
aside from the monitoring or reporting 
requirements, the facility has violated 
the underlying federally enforceable re- 
quirement to which the monitoring or 
reporting requirement related, or if there 
was an actual or imminent harm to the 
public health, safety, or the environ- 
ment, the facility would not get the ben- 
efit of the defense.*! 


¢ Small Business Penalty Waiver 
for First-Time Violations—Related 
to the Y2K upset affirmative de- 
fense, small businesses have a much 
broader defense available for first 
time violations of “any federally en- 
forceable rule or regulation” under 
which executive agencies are prohib- 
ited from imposing a civil monetary 
penalty.” The act defines a “first- 
time violation” as a violation by a 
small business of a federal rule or 
regulation, other than one relating 
to the safety and soundness of the 
banking or monetary system, which 
is caused by a Y2K failure provided 
that the small business did not vio- 
late the rule or regulation within the 
preceding three years.® The defense 
is broader than the Y2K upset affir- 
mative defense in that the first-time 
violation defense exonerates the 
small business from substantive vio- 
lations rather than exonerating vio- 
lations of mere reporting or moni- 


toring regulations, so long as the 
small business meets certain condi- 
tions.** Moreover, unlike the Y2K 
upset affirmative defense, first-time 
violations may be waived at the dis- 
cretion of the executive agency even 
when the violation creates an immi- 
nent threat to public health, safety, 
or the environment.® 

© Credit Protection for Mortgag- 
ors—The act also provides a certain 
degree of credit protection to con- 
sumers from Y2K failures affecting 
the payment of certain mortgages. 
The act prohibits mortgage holders 
from foreclosing on a “federally re- 
lated mortgage loan” when the de- 
fault occurs as a result of the inabil- 
ity to timely process a mortgage 
payment transaction when the in- 
ability is caused by an actual Y2K 
failure. The mortgage servicer may 
resume collection actions after the 
later of four weeks after January 1, 
2000, or four weeks after notifica- 
tion of a Y2K failure is made by a 
consumer.” This defense tolls but 
does not prevent the enforcement of 
mortgage financial obligations.® 

¢ Failure to Mitigate Damages— 
An affirmative defense with more 
widespread defense implications is 
Congress’ codification of the Y2K 
claimant’s duty to mitigate dam- 
ages. Damages awarded in any Y2K 
action can be reduced by that 
amount which the plaintiff could 
reasonably have avoided in light of 
any disclosure or other information 
of which the plaintiff was, or rea- 
sonably should have been, aware.® 
Specifically, a claimant has a duty 
to act on information made available 
by the defendant to purchasers or 
users of the defendant’s product or 
services concerning means of rem- 
edying or avoiding the Y2K failure.” 
In addressing the act’s mitigation 
provision, the Joint Conference 
Committee noted that the section 
“affirms, at the federal level, the 
Uniform Commercial Code provi- 
sions addressing the responsibility 
of plaintiffs to limit their damages 
by obtaining other conforming goods 

. . and limitations on consequen- 
tial damages to those which could 
not have reasonably been pre- 
vented.”” 
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The unique feature of the mitiga- 
tion defense which differentiates the 
act from typical notions of mitiga- 
tion is that a claimant’s duty to ini- 
tiate mitigation efforts can begin 
before the defendant has committed 
a breach. In addition, the act’s duty 
to mitigate is in addition to any duty 
to mitigate imposed by state law.” 
However, Y2K claimants are ab- 
solved of their duty to mitigate when 
the claimant suffers damages as a 
result of reasonable reliance on a 
defendant’s fraudulent statements 
regarding the potential for Y2K fail- 
ure of the product sold to the claim- 
ant.” In this regard, the Y2K Act 
complements the protections af- 
forded to statements made regard- 
ing the year 2000 under the Year 
2000 Information and Readiness 
Disclosure Act by imposing upon the 
recipient of such a disclosure the 
obligation to act on the information 
within the disclosure to avoid suf- 
fering damages.” At the same time, 
neither act offers protection to those 
entities making fraudulent Year 
2000 statements. 


Procedural Prerequisites 
to Litigation 

Consistent with its goal of ensur- 
ing early resolution to Y2K disputes, 
the Y2K act erects several proce- 
dural hurdles to claimants wishing 
to bring suit for a Y2K failure. 

¢ Prelitigation Notice and Y2K 
Remediation Period—Before com- 
mencing a Y2K action, except one 
for injunctive relief,”° a prospective 
plaintiff must send a written notice 
by certified mail, return receipt re- 
quested, to each prospective defen- 
dant, with specific and detailed in- 
formation regarding the Y2K 
failure.” The notice must include 
information regarding: 1) any mani- 
festations of the material defect 
which caused the harm or loss; 2) 
the harm or loss allegedly suffered; 
3) the manner in which the claim- 
ant proposes that the prospective 
defendant remedy the problem; 4) 
the basis upon which the claimant 
is relying to seek the proposed rem- 
edy; and 5) the name, title, address, 
and telephone number of any indi- 
vidual authorized to negotiate a 
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resolution of the dispute on the 
claimant’s behalf. The act also sets 
forth those persons who should be 
served with the notice to be consid- 
ered effective.” 

The act requires each prospective 
defendant receiving the notice to 
send by certified mail, return receipt 
requested, a written statement ac- 
knowledging receipt and describing 
the actions it has taken or will take 
to address the problem to each 
claimant.” The response must also 
state whether the prospective defen- 
dant is willing to engage in alterna- 
tive dispute resolution.”? The act 
makes such statements inadmis- 
sible in evidence in any proceeding 
to prove liability, or the invalidity 
of a claim or its amount.*® Consis- 
tent with most rules of evidence, the 
act also makes the statement inad- 
missible as evidence of the prospec- 
tive defendant’s conduct or efforts to 
negotiate settlement.*! 

The act presumes notice to be re- 
ceived seven days after it was sent.* 
A prospective defendant receiving 
more than one notice may give pri- 
ority to notices regarding a product 
or service that involves a health or 
safety related Y2K failure.* Ifa pro- 
spective defendant fails to respond 
to a notice within 30 days or does 
not describe the action already 
taken or to be taken to address the 
problem, the claimant may imme- 
diately commence a legal action 
against that defendant.* 

If the prospective defendant’s re- 
sponse proposes to undertake Y2K 
remediation, or offers to engage in 
alternative dispute resolution, then 
the claimant must allow the pro- 
spective defendant an additional 60 
days from the end of the 30-day no- 
tice period to complete the proposed 
remedial action or alternative dis- 
pute resolution before commencing 
a legal action against that prospec- 
tive defendant.* Prospective defen- 
dants are entitled to no more than 
one 30-day responsive period and 
one 60-day remediation period.* 
Any applicable statute of limitations 
or doctrine of laches is tolled during 
the notice and remediation period.*’ 

If a plaintiff files a Y2K action 
without providing the required no- 


tice or without awaiting the expira- 
tion of the appropriate waiting pe- 
riod, the defendant may inform the 
court and the plaintiff in its initial 
responsive pleading or motion that 
the defendant is treating the com- 
plaint as the requisite pre-litigation 
notice.** The court must then stay 
discovery, as well as any other pro- 
ceedings in the action for the appro- 
priate period prescribed by the act. 
During this period, the time for the 
defendant to file an answer, as well 
as any other pleading, is tolled.*® Be- 
cause of this provision, it is unlikely 
that insufficient pre-litigation no- 
tice, whether for improper service or 
for failure to meet the particularity 
requirement, may be challenged by 
defendants in a motion to dismiss. 

In states that have enacted stat- 
utes before January 1, 1999, or in 
instances in which the contract be- 
tween the parties requires a differ- 
ent period of time for providing no- 
tice of nonperformance and a 
pre-suit waiting period, then the 
period of time provided by contract 
or the statute is controlling over the 
pre-suit notice period and response 
time specified in the Y2K Act.” How- 
ever, it appears that the 60-day 
remediation/alternative dispute 
resolution waiting period required 
under the act before a claimant can 
bring suit still controls. 

Pleading Requirements—Simi- 
lar to the detailed information re- 
quired in the pre-litigation notice to 
prospective defendants, the act re- 
quires plaintiffs in Y2K actions to 
plead with specificity. For example, 
a plaintiff seeking damages must 
plead specific information as to the 
nature and amount of each element 
of damages and the factual basis for 
the damages calculation.*! When the 
complaint alleges that a product or 
service contained a material defect, 
the plaintiff must plead specific in- 
formation regarding the manifesta- 
tions of the material defects and the 
facts supporting a conclusion that 
the defects are material.*? When 
state of mind is at issue, the plain- 
tiff must plead the facts giving rise 
to a “strong inference” that the de- 
fendant acted with the required 
state of mind.®* Aside from these 
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special pleading requirements, ap- 
plicable rules of federal or state civil 
procedure still apply to Y2K ac- 
tions.** Presumably, defendants 
would challenge the specificity of the 
complaint in a motion for more defi- 
nite statement. 

¢ Class Actions—In addition to 
satisfying all prerequisites estab- 
lished by applicable federal or state 
law, before bringing a class action 
for defective goods or services in fed- 
eral or state court, a court must find 
that the alleged defect in a product 
or service would be a material de- 
fect for the majority of the class 
members.® In addition to the class 
action notices required by applicable 
federal or state law, the court pre- 
siding over a Y2K class action must 
direct notice of the action to each 
class member that includes a con- 
cise, clear description of the nature 
of the action, the jurisdiction in 
which the case is pending, and the 
fee arrangements with class coun- 
sel. The attorneys’ fee disclosure 
within the notice must state the 
hourly fee charged, or the contin- 
gency percentage with an estimate 
of the total fee that would be paid if 
the requested damages were to be 
granted.” In contrast, the pre-liti- 
gation notice requirements which 
place prospective defendants on no- 
tice of a potential Y2K action apply 
only to named plaintiffs in the class 
action; members joining that class 
need not comply.” 

The Y2K Act alters certain juris- 
dictional requirements for Y2K class 
actions. As an initial matter, the act 
provides that federal district courts 
have original jurisdiction over Y2K 
class action suits.*® However, there 
are a number of limitations which 
would force a class to file in state 
court rather than federal district 
court. For example, a class action 
may not be brought, or removed to, 
a U.S. district court if the class 
members are not requesting puni- 
tive damages and the amount in 
controversy is less than $10 million 
as computed on the basis of all 
claims to be determined in the ac- 
tion.'° In addition, a class action 
cannot be brought or removed to a 
U.S. district court if a substantial 
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majority of the class members are 
citizens of a single state, the pri- 
mary defendants are citizens of that 
state, and the claims asserted will 
be governed primarily by the law of 
that state.'*' Similarly, class actions 
cannot be maintained in federal 
court where the primary defendants 
are states, state officials, or other 
governmental entities against 
whom such a court may be foreclosed 
from ordering relief.’ Finally, a 
class action cannot be brought or 
removed to federal court when there 
are fewer than 100 members of the 
proposed plaintiff class.’ 


Florida’s Commerce 
Protection Act 

Unlike the federal Y2K Act’s ap- 
proach of offering liability limita- 
tions regardless of the preventative 
measures taken by a Y2K defen- 
dant, Florida’s Commerce Protection 
Act (CPA)'* encourages Y2K com- 
pliance by making certain safe har- 
bors available to those defendants 
who take certain precautions to as- 
sess their Y2K readiness and be- 
come compliant. The CPA is de- 
signed, through liability reduction 
incentives, to assist Florida busi- 
nesses in becoming compliant and 
to reduce the potential for wide- 
spread damage to state commerce 
that would otherwise be caused by 
year 2000 failures. . 

Similar to the federal Y2K Act, the 
CPA applies to actions brought for 
information technology product fail- 
ures relating to the year 2000. The 
preamble to the CPA summarizes 
the act as one which prescribes ex- 
clusive remedies against persons, 
businesses, and governmental agen- 
cies for damages caused by the fail- 
ure of their information technology 
resources to function properly with 
respect to date data.’® It provides 
additional liability protections to 
members of the business community 
beyond those available under the 
federal Y2K Act. 

The “information technology prod- 
ucts” to which the CPA applies are 
defined to include software, firm- 
ware, microcode, and hardware, as 
well as “equipment containing em- 
bedded chips or microprocessors 


that create, read, write, calculate, 
compare, sequence or otherwise op- 
erate on date data.” For informa- 
tion technology products to be con- 
sidered year 2000 compliant under 
the CPA, the product, if used in ac- 
cord with manufacturing recom- 
mendations for use, must be capable 
of processing, providing, and receiv- 
ing date data for all dates between 
February 28, 1996, through March 
1, 2000.’” The legislature was care- 
ful to ensure that products will not 
be considered noncompliant merely 
because they contain defects unre- 
lated to the processing, providing or 
receiving of date data.’ 

The CPA does not create a new 
cause of action, nor does it create a 
duty to provide notice concerning 
year 2000 compliance.’ Rather, the 
CPA provides prospective claimants 
with exclusive remedies and pro- 
vides a framework which encour- 
ages alternative dispute resolution 
over litigation. 


Exclusive Remedies 
for Claimants 

When a contract or tariff exists, 
the exclusive remedies in Florida for 
recovering damages caused by the 
failure of information technology 
products to be year 2000 compliant 
from a business or governmental 
agency are those remedies which are 
available for breach of a contract 
with or a tariff filed by the business 
or governmental agency. Similar to 
the federal Y2K Act, all terms of that 
contract or tariff, including limita- 
tions on and exclusions of liability 
and disclaimers of warranty, remain 
fully enforceable and are unaffected 
by the provisions of the CPA.'"° 

In instances in which there is no 
contract or tariff, a claimant’s rem- 
edies for recovering damages result- 
ing from the failure of its informa- 
tion technology products to be year 
2000 compliant from a business or 
governmental agency are limited to 
several general principles.'!' First, 
businesses and governmental enti- 
ties within the limits of Florida’s 
sovereign immunity statute may 
only be liable for “direct economic 
damages” caused by the failure of 
its information technology products 
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to be year 2000 compliant.''* The 
phrase “direct economic damages” is 
defined under the CPA as only eco- 
nomic compensatory damages that 
follow both “immediately and nec- 
essarily” from the failure of the tech- 
nology product to be compliant.'* 
Specifically excluded from this defi- 
nition are “special damages, inci- 
dental damages, and exemplary or 
punitive damages.” Second, a 
claimant’s recovery is subject to the 
comparative fault and joint and sev- 
eral liability provisions of F.S. 
§768.81.1* The plaintiff is required 
to mitigate damages. 

Third, similar to the federal Y2K 
Act, the plaintiffs damages awarded 
under the CPA exclude any damages 
that the plaintiff could have avoided 
or mitigated either with the exercise 
of reasonable care, or as a result of 
heeding any written or otherwise 
communicated disclosure actually 
made by the defendant before De- 
cember 1, 1999. However, for sucha 
notice to create a duty on the 
plaintiffs part to mitigate, the defen- 
dant must have given the notice ina 
manner consistent with that used in 
the past to give notifications to the 
plaintiff or persons similarly situ- 
ated when the defendant provided 
information concerning whether any 
of the information technology prod- 
ucts of the business or governmen- 
tal agency was year 2000 compli- 


Limitations on Liability 

Although the CPA repealed a 
broad Florida statute granting sov- 
ereign immunity to state and local 
governmental agencies that experi- 
enced date calculation malfunc- 
tions,'"® the CPA made significant 
strides in providing governmental 
agencies and members of the busi- 
ness community with a variety of 
affirmative defenses and liability 
limitations as safe harbors in return 
for conduct that would lead to the 
entity becoming Y2K compliant. 

¢ Limited Liability for Officers 
and Directors—Provided that an of- 
ficer or director takes certain steps, 
the CPA grants absolute and com- 
plete immunity from personal liabil- 
ity for any damages resulting from 
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the failure of the information tech- 
nology products of the business to 
be year 2000 compliant. To take 
advantage of this liability limita- 
tion, the officer or director must ei- 
ther have instructed or received 
written assurance from another of- 
ficer or director that the business 
has been instructed to: 1) take steps 
to assess whether the business’ 
products are year 2000 compliant; 
2) develop and implement a plan for 
making the business’ products year 
2000 compliant; and 3) inquire 
whether the information technology 
products of the entities on whose 
goods or services the business relies 
are year 2000 compliant."” A direc- 
tor or officer who does not have ab- 
solute and complete immunity from 
personal liability under the CPA 
still has immunity from personal 
liability to the extent provided in 
F.S. Ch. 607 (governing corpora- 
tions) and F.S. Ch. 617 (governing 
nonprofit corporations).!® 

e Antitrust Exemption for Ex- 
changes of Information—The CPA, 
like the federal Information and 
Readiness Disclosure Act,!"* ensures 
that the exchange of information 
among businesses concerning their 
Y2K assessments, compliance mea- 
sures, and implementation plans 
will not constitute activity or con- 
duct in restraint of trade or com- 
merce under F.S. Ch. 
e Affirmative Defenses Notwith- 
standing the CPA’s provisions re- 
garding recovery for direct economic 
damages, a business’! or govern- 
mental agency can avoid liability in 
a number of ways in exchange for 
conduct which aids the entity in 
achieving Y2K compliance. 

© Remediation Service Provider 
Defense—For example, the entity 
can avoid paying damages by prov- 
ing by a preponderance of the evi- 
dence that: 1) It secured an assess- 
ment by a person qualified to 
evaluate information technology 
products for year 2000 compliance 
or to determine actions necessary 
to make the information technol- 
ogy products of the business or gov- 
ernmental agency year 2000 com- 
pliant, and 2) based on that 
assessment, the business or gov- 


ernmental agency held before De- 
cember 1, 1999, a reasonable good 
faith belief that their products 
were year 2000 compliant.'” 

Under this type of affirmative 
defense, a critical issue will be the 
extent of the qualifications and ex- 
perience of the remediation service 
provider. In addition, because the 
business or governmental entity 
must maintain a “reasonable good 
faith belief,” it is probable that as 
part of the burden of proof, the 
business or governmental entity 
must establish some level of due 
diligence when procuring the ser- 
vices of the remediation service 
provider. It is also noteworthy that 
the good faith belief must have 
been held as of December 1, 1999. 
Thus, those businesses securing 
remediation opinions from their 
service providers after this date 
will be unable to shield themselves 
under this provision. 

¢ Y2K Compliance Testing De- 
fense—Alternatively, a business or 
governmental agency can avoid li- 
ability for direct economic damages 
by proving by a preponderance of the 
evidence that it has before Decem- 
ber 1, 1999, tested its information 
technology products, and as a result 
of such testing, has a reasonable 
good faith belief that it is year 2000 
compliant.'*? Under these circum- 
stances, the success of the affirma- 
tive defense will likely turn on issues 
such as the nature and thoroughness 
of the testing performed. Similar to 
the remediation service provider de- 
fense, the compliance testing defense 
is only effective for those businesses 
and government agencies that have 
completed their testing by the first 
of December 1999. 

¢ Small Business Inquiry and Dis- 
closure— Finally, there are two ad- 
ditional means available to small 
businesses and governmental agen- 
cies having five or fewer employees 
and having a net worth of $100,000 
or less to avoid liability for direct 
economic damages. First, the busi- 
ness or governmental agency must 
have made reasonable efforts to as- 
sess whether the entities on whose 
goods or services it relies and with 
whom it is in privity have provided 
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information technology products 
that are year 2000 compliant. De- 
pending on the results of the assess- 
ment, the business or government 
agency must either: 

1) Hold before December 1, 1999, 
a reasonable good faith belief that 
its information technology products 
are year 2000 compliant; 

2) Disclose in writing before De- 
cember 1, 1999, to the party and in 
a manner consistent with prior writ- 
ten notifications to that party that 
the business or government entity’s 
information technology products are 
presumed not to be year 2000 com- 
pliant; or 

3) Disclose to the party that, based 
on the assessment results, the enti- 
ties with whom it deals are making 
reasonable good faith efforts to make 
the information technology products 
become year 2000 compliant.!* 

The CPA also preserves the abil- 
ity of businesses and governmental 
agencies to assert other affirmative 
defenses and makes clear that a 
business or governmental agency’s 
failure to take steps to secure 
remediation services, conduct com- 
pliance testing, or to assess their 
level of compliance does not give rise 
to an inference of liability.!*° 

e Limitations on Availability of 
Class Action Status—The CPA al- 
ters existing prerequisites for 
maintaining class actions for Y2K 
product failures. For example, the 
CPA prohibits any class action 
from being maintained in Florida 
against a governmental agency for 
damages caused by the failure of 
its information technology prod- 
ucts to be year 2000 compliant.!”° 
In addition, the CPA prohibits 
class actions from being main- 
tained against a business in 
Florida for damages caused by the 
failure of its information technol- 
ogy products to be year 2000 com- 
pliant unless each member of the 
class has suffered direct economic 
damages in excess of $50,000.12’ 


Alternative Dispute 
Resolution 

One of the other significant fea- 
tures of the CPA is its encourage- 
ment of alternative dispute resolu- 


: 


tion. In keeping with its goal of re- 
ducing the potential for strain on 
Florida’s judiciary, the CPA requires 
mediation before responsive plead- 
ings are filed and encourages liti- 
gants to arbitrate their disputes 
over litigation. 

¢ Mandatory Mediation—After 
January 1, 2000, any lawsuit filed 
or claim for arbitration presented 
seeking damages under the CPA will 
be referred to mediation under F.S. 
§44.102, prior to the filing of an an- 
swer or response, unless the court 
determines that the interests of jus- 
tice would not be served.'”* The time 
for the defendant to file its answer 
to the complaint or its response to 
the demand for arbitration is tolled 
for up to 60 days after service of pro- 
cess on the defendant or until the 
conclusion of the mediation, which- 
ever is earlier.!”° 

The court may submit a claim for 
damages under the CPA to media- 
tion pursuant to §44.102.%%° A 
party may serve its last best offer 
made in mediation upon another 
party as an offer of judgment under 
F.S. §678.79, and may make use of 
all the rights and remedies provided 
by the CPA."*! The court has discre- 
tion to require that the costs of me- 
diation be shared equally by the par- 
ties. 1%? 

e Offers to Arbitrate—One 
unique feature of the CPA encour- 
ages arbitration by utilizing attor- 
neys’ fee incentives originally 
available only when making a pro- 
posal for settlement or an offer of 
judgment. To trigger the attorneys’ 
fee feature, any party to a dispute 
under the CPA for which there is 
no prior arbitration agreement 
may, before a lawsuit has been 
filed, make an offer to the other 
party to submit the dispute to vol- 
untary binding arbitration under 
F.S. §44.104.!°° The arbitration of- 
fer must set out the maximum 
amount of damages that may be 
imposed by the arbitrator in an 
award.'* If at trial the court finds 
that an offer to arbitrate was made 
and was rejected, the court must 
award attorneys’ fees and costs 
depending on the outcome at 
trial.'* 


For example, if after the plaintiff 
makes the offer to arbitrate the de- 
fendant rejects and is ultimately 
found to be liable for damages in an 
amount equal to or exceeding the 
maximum that could be awarded at 
arbitration specified in the 
plaintiffs offer to arbitrate, the de- 
fendant must pay the plaintiffs 
costs and reasonable attorneys’ 
fees.'** If on the other hand, the de- 
fendant makes the arbitration offer 
which is then rejected by the plain- 
tiff and the plaintiff is awarded 
damages at trial in an amount equal 
to or below the maximum that could 
be awarded at arbitration specified 
in the defendant’s arbitration offer, 
the plaintiff must pay the 
defendant’s costs and reasonable 
attorneys’ 

Plaintiffs have the greatest ad- 
vantage in determining whether 
attorneys’ fees will be awarded un- 
der this section in the first in- 
stance because they control when 
suit will be filed. For defendants 
wishing to take advantage of this 
attorneys’ fee provision, it is advis- 
able that they make their offer to 
arbitrate as soon as they are aware 
of the possibility of suit. 

e Statute of Limitations—Any ac- 
tion for damages under the CPA 
must be commenced on or before 
March 1, 2002, but the running of 
this time is tolled from the date any 
offer is made to submit the claim to 
mediation until the conclusion of 
mediation. 


Determining Which Law 
Controls the Action 

Although Congress expressed its 
intention to provide uniformity for 
year 2000 litigation in the Y2K 
Act’s scope and purpose provisions, 
the Y2K Act allows states to occupy 
certain areas within the body of 
law governing Y2K actions. For at- 
torneys being asked to determine 
the applicability of state law 
within the federal Y2K framework, 
the first step is determining, ac- 
cording to conflicts of law prin- 
ciples, which state’s law will ap- 
ply to a given claim or defense. If 
a particular state’s law governing 
a particular issue was enacted af- 


ter January 1, 1999, the task be- 
comes more difficult in light of the 
number of Y2K Act provisions that 
only defer to state law which ex- 
isted as of that date.'** Compound- 
ing the problem is the Y2K Act’s 
express preemption of state law 
which is “inconsistent” with the 
act.'*° The term “inconsistent” sug- 
gests that certain state laws which 
are not directly contrary to a par- 
ticular Y2K Act provision may still 
be preempted. 

However, one Y2K Act provision 
suggests that the sum and sub- 
stance of the CPA will govern 
many of the rights of recovery be- 
tween the parties, particularly in 
the area of tort law, for claims and 
defenses in which conflicts of law 
principles dictate that a trier of 
fact apply Florida law. Y2K Act §16 
provides that the act shall not af- 
fect the applicability of state laws 
that provide “stricter limits on 
damages and liabilities, affording 
greater protection to defendants . 
.. than this Act.”!*! Thus, the dam- 
age limitations and affirmative 
defenses available to businesses 
and governmental agencies,“ un- 
der the CPA, in particular the 
CPA’s special, incidental and pu- 
nitive damages recovery preclu- 
sion, should be available to Y2K 
defendants. In addition, the CPA’s 
mandatory mediation provision 
and offer of arbitration section will 
survive preemption since the Y2K 
Act does not supersede or other- 
wise preempt any state law or rule 
of civil procedure with respect to 
the use of alternative dispute reso- 
lution. Finally, in addition to 
the protections offered under the 
Y2K Act and the CPA, Y2K defen- 
dants still have available to them 
the Year 2000 Information and 
Readiness’ Disclosure Act 
(IRDA). In large part, IRDA pro- 
tects certain statements regarding 
the Y2K compliance from being 
used as a basis for recovery against 
the person or entity making the 
statement.'* QO 


1 The first piece of legislation enacted 
by Congress having broad impact on 
year 2000 issues was the Year 2000 In- 
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formation and Readiness Disclosure Act, 
Pub. L. No. 105-217, 112 Stat. 2386 (Oct. 
19, 1998). For a further discussion of the 
Year 2000 Information and Readiness 
Disclosure Act, see Steven G. Burton, The 
Year 2000 Information and Readiness 
Disclosure Act: Will the New Law Have 
Unintended Consequences, 73 B.J. 
22 (Jan. 1999). 

2 Y2K Act, Pub. L. No. 106-37, 106 
Stat. 185 (July 20, 1999) (tentatively as- 
signed to 15 U.S.C. §6601-6617). 

3 1999 Fla. Sess. Law Serv. Ch. 99-230 
(June 4, 1999) (West); Fria. Star. 
§§282.5001-5008 (1999). 

4 Y2K Act, §2(a)(2). 

5 Id. §2(a)(3)(A). 

Id. §2(a)(3)(B)(i). 

7 Id. §2(b)(4). 

5 President Clinton’s statement upon 
signing Y2K Act into law, U.S. News 
Wire, July 20, 1999, reprinted at 
www.usnewswire.com \topnews \current_ 
releases \0720-151.htm. 

® See Tampa Attorney Steven G. Bur- 
ton and Family Attend Governor’s Y2K 
Bill Signing Ceremony, THE FREE PREss, 
Aug. 21, 1999 at 1 (quoting Governor Jeb 
Bush during the June 11, 1999 signing 
of the Commerce Protection Act). 

1° Statement of Florida Governor Jeb 
Bush, June 4, 1999, reprinted at 
www.state.fl.us\eog\press_ 
releases \1999\June\internet1.html. 

Y2K Act, §4(a). 

2 Td. §3(1)(A). 

13 Td. §3(2). 

14 See id. §3(2). 

18 H.R. Conf. Rep. No. 212, 106th Cong. 
1st Sess. (1999), WL 446069 at *20-21 
(Joint Explanatory Statement of the 
Committee of Conference). 

16 Td. at *20 (Joint Explanatory State- 
ment of the Committee of Conference). 

17 Y2K Act, §3(1)(B). The act defines 
“Government Entity” as “an agency, in- 
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covering the amount of those damages.” 
Id. §12(c). 

21 Id. §4(i). 

22 Id. §4(d). 

23 See id. §4(d)(1). 
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Samoa, and the Commonwealth of the 
Northern Mariana Islands.” Id. 
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™ Year 2000 Information and Readi- 
ness Disclosure Act, Pub. L. No. 105-217, 
112 Stat. 2386 (Oct. 19, 1998). See Y2K 
Act §13(d) (providing “[t]he protections 
for the exchanges of information pro- 
vided by section 4 of the Year 2000 In- 
formation and Readiness Disclosure Act 
(Public Law 105- 271) shall apply to any 
Y2K action”). 

Y2K Act, §7(i). 

76 Td. §7(a). 

7 Td. §7(b). 

78 Td. §7(c)(1) 

79 Td. §7(c)(2). 
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100d: 38. 

110 Td, §3. 

11 See id. 

12 Section 4(1) of the CPA provides: 
“unless otherwise provided by a con- 
tract or tariff, any business may be li- 
able only for direct economic damages 
caused by the failure of its information 
technology products to be year-2000 
compliant as provided in this section.” 
Similarly, §4(2) of the CPA provides: 
“Unless otherwise provided by a con- 
tract or tariff, any governmental 
agency may be liable only for direct 
economic damages caused by the fail- 
ure of its information technology prod- 
ucts to be year-2000 compliant, and 
only within the limits on the waiver of 
sovereign immunity established in sec- 
tion 768.28, Florida Statutes.” 

113 Commerce Protection Act, §2(3). 

14 The provisions of section Fia. Srar. 
§768.81 apply to the award of damages 
under this section. Jd. §4(3). 

115 Td, §4(4). 

16 Fla. Stat. §282.4045, as created by 
§4 of Ch. 98-331, Laws of Florida, is re- 
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117 Td, §5(1). 
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absolute and complete immunity from 
personal liability under subsection (1) 
nevertheless has immunity from per- 
sonal liability to the extent provided in 
Stat. ch. 607 or Stat. ch. 617. 
Id. §5(2). 

9 Year 2000 Information and Readi- 
ness Disclosure Act, Pub. L. No. 105-217, 
112 Stat. 2386 (1998). 

120 Commerce Protection Act, §6. 

121 The CPA defines a “business” as “a 
person or entity engaged in providing 
goods or services in this state... .” See 
id. §2(1). 

122 Section 5(a)(1) of the CPA provides: 
“A business or governmental agency is 
not liable for direct economic damages 
if it proves by a preponderance of the 
evidence that it has: secured an assess- 
ment, by a person who possesses the 
technical skills, experience, or compe- 
tence with respect to information tech- 
nology resources to evaluate informa- 
tion technology products for year-2000 
compliance, to determine actions nec- 
essary to make the information tech- 
nology products of the business or gov- 
ernmental agency year-2000 compliant 
and, based on that assessment, holds 
before December 1, 1999, a reasonable 
good-faith belief that those products 
are year-2000 compliant... .” 

123 Section 5(a)(2) of the CPA provides: 
“A business or governmental agency is 
not liable for direct economic damages 
if it proves by a preponderance of the 
evidence that it has: before December 
1, 1999, conducted a date-data test of 
its information technology products 
and as a result of such test has a rea- 
sonable good-faith belief that they are 
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a business or governmental agency is 
not liable for direct economic damages 
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whether the entities on whose goods or 
services it relies and with whom it is 
in privity have provided information 
technology products that are year 2000 
compliant and, with respect to each 
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a.Holds before December 1, 1999, a 
reasonable good-faith belief, based on 
the response to inquiries or on re- 
search, that the entity has provided 
information technology products that 
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are year-2000 compliant; or 
b.Discloses in writing to the other 
party before December 1, 1999, in a 
manner consistent with that used in 
the past to give written notifications 
to that party, that the entity has pro- 
vided information technology products 
that are presumed not to be year 2000 
compliant or that, based on the re- 
sponse to inquiries, the entity is mak- 
ing reasonable good-faith efforts to 
make its information technology prod- 
ucts become year 2000 compliant. 

125 Td. §4(5)(b). 

126 Id. §4 (7). 
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tion other than a claim for breach or re- 
pudiation of contract, and in which the 
defendant’s actual or constructive 
awareness of an actual or potential Y2K 


failure is an element of the claim, the 
defendant is not liable unless the plain- 
tiff establishes that element of the claim 
by the standard of evidence under ap- 
plicable state law in effect on the day 
before January 1, 1999.” 

142 Government agencies would also ar- 
guably be able to avail themselves of the 
CPA’s damages limiting and affirmative 
defense provisions in light of the Y2K 
Act provision stating that nothing in the 
Act “diminishes the ability of a state to 
defend itself against any claim on the 
basis of sovereign immunity.” See Y2K 
Act, §4(e). 

43 Act, §7(h). 

144 Year 2000 Information and Readi- 
ness Disclosure Act, Pub. L. No. 105-217, 
112 Stat. 2386 (Oct. 19, 1998). See Y2K 
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TouGH TIMES 
IN THE SUNSHINE STATE 


Florida Gets Tough on Crime with “10/20/Life” 


and 


“Three Strikes and You’re Out,” but Defendants Aren’t the Only Ones in Trouble 


by Judge Robert N. Scola, Jr., and H. Scott Fingerhut 


It is the intent of the Legislature to establish zero tolerance of criminals who use, threaten to use, or avail themselves 
of firearms in order to commit crimes and thereby demonstrate their lack of value for human life. 


he Florida Legislature has taken aim at repeat 

and violent offenders with the enactment of 

several new mandatory sentencing measures. 

Fueled by statistics showing Florida’s high rate 
of recidivism and violent gun crimes but low rate of prison 
sentences for repeat and violent offenders, and encour- 
aged by prosecutors seeking more control over the plea- 
bargaining process, “Three Strikes and You’re Out” and 
“10/20/Life” came to life with a vengeance on July 1, 
1999.' These and other recently enacted minimum man- 
datory and enhanced penalty laws—10 in total—will take 
sentencing discretion away from judges and, at the same 
time, apply political pressure to elected state attorneys 
to discourage them from bargaining these cases to lesser 
sentences.” 

Interestingly, the legislature did not allot additional 
funds to prosecutors, public defenders, or the courts to 
deal with the additional trials that will inevitably ensue 
to dispose of these new cases. Instead, the legislature 
has given the Department of Corrections $500,000 to 
provide public service announcements which advertise 
the new minimum mandatory penalties.’ The theory 
apparently is that if criminals know of the law, they will 
not violate it by committing crimes with firearms. Hence, 
the statutes are being advertised on radio, television, and 
billboards and in the newspapers. 

For all state felonies committed from here on, Florida’s 
recidivist offenders are now subject to six different “ca- 
reer criminal” classifications, and even first offenders face 
the onerous “10/20/Life” for possessing or using a fire- 
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arm during certain felonies. 

The legislature also has added three-year minimum 
mandatory sentences for the crimes of aggravated as- 
sault on a law enforcement officer,* aggravated assault 
or aggravated battery on an elderly person,® and posses- 
sion of a firearm or destructive device by a convicted 
felon,® and a five-year minimum mandatory sentence for 
aggravated battery on a law enforcement officer.’ In ad- 
dition, the following minimum mandatory penalties for 
drug offenses are now in effect: three years for posses- 
sion or sale of 25 to 2,000 pounds or 300 to 2,000 plants 
of cannabis, 28 to 200 grams of cocaine, and four to 14 
grams of heroin, opium or morphine; seven years for pos- 
session or sale of over 2,000 to 10,000 pounds or over 
2,000 plants of cannabis and 200 to 400 grams of cocaine; 
and 15 years for over 10,000 cannabis plants and 14 to 
28 grams of heroin, opium, or morphine. Similar three- 
and seven-year minimum mandatories were created for 
the possession or sale of methaqualone, phencyclidine, 
amphetamines, and flunitrazepam (roofies).* The import 
of these laws is, essentially, that prosecutors will get 
exactly what they lobbied so feverishly for: tougher sen- 
tences and control over plea bargaining. 

This article seeks to serve Florida practitioners as a 
primer for the “new” distinctly aggressive sentencing 
categories, and a refresher for the “old.” 


Legislative Intent 
One need look no further than the legislative history 
of Florida’s newest enhanced penalty statutes to glean 
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the rationale for what has come to 
pass. The history includes: 

e Florida ranks among the most vio- 
lent states in the nation, and in 1996 
had the highest violent crime rate 
of any state, exceeding the national 
average by 66 percent. 

¢ But Florida ranks lower in incar- 
ceration rates than many other 
states with lower violent crime 
rates. In 1997, only 15.6 percent of 
all persons convicted of a felony were 
sentenced to state prison, the sec- 
ond lowest rate of incarcerated fel- 
ons since 1984, and the rate of in- 
carcerated felons has declined seven 
out of the last eight years. 

e A substantial and disproportion- 
ate number of serious crimes are 
committed in this state by a rela- 
tively small number of repeat and 
violent felony offenders, so priority 
should be given to the incarceration 
of career criminals for extended 
prison terms. In the case of violent 
career criminals, such extended 
terms must include substantial 
minimum terms of imprisonment 
that will effectively incapacitate the 
offender, prevent future crimes, and 
reduce violent crime rates. 

¢ Criminals who use guns during 
the commission of violent crimes 
pose an increased danger to the 
lives, health, and safety of Florida’s 
citizens and to Florida’s law enforce- 
ment officers, who daily put their 
lives on the line to protect citizens 
from violent criminals. 

e For all of these reasons, it is the 
intent of the legislature that offend- 
ers who actually possess, carry, dis- 
play, use, threaten to use, or at- 


tempt to use firearms or destructive 
devices be punished to the fullest 
extent of the law. Criminals who use 
guns to commit violent crimes must 
be vigorously prosecuted and the 
state must therefore demand that 
minimum mandatory terms of im- 
prisonment be imposed.’ 


“40/20/Life” 

In light of these statistics and the 
legislature’s announced intent, the 
enactment of “10/20/Life” should 
have come as no surprise. Patterned 
after 1997’s California Assembly Bill 
4, CS/CS/HB 113 amends 
§775.087(2) to require the imposition 
of minimum mandatory terms of 
imprisonment for crimes involving 
firearms, regardless of whether use 
of the gun is an element of the crime 
itself, or the offender has ever been 
arrested, let alone convicted before. 

For all enumerated offenses com- 
mitted on or after July 1, 1999, first- 
timers now beware: 

Instead of the well-known three- 
year firearm minimum mandatory 
sentence, §775.087(2)(a)1 now re- 
quires a judge to impose a minimum 
mandatory 10-year term of impris- 
onment for any person who “actu- 
ally” possesses a firearm or destruc- 
tive device any time during the 
course of the commission or attempt 
to commit an enumerated felony of- 
fense.’° For the crimes of burglary of 
a conveyance, aggravated assault, 
and possession of a firearm or de- 
structive device by a felon, a three- 
year minimum mandatory—not the 
10-year minimum—-still applies." 
While the bill provides that 


“[plossession may also be proven by 
demonstrating that the defendant 
had the firearm within the immedi- 
ate physical reach with ready access 
with the intent to use [it] during the 
commission of the offense,” it also 
reinforces the notion that an accom- 
plice, i.e., an offender who never pos- 
sessed the firearm during the com- 
mission of the crime, may not receive 
a minimum mandatory sentence for 
possession by a codefendant.”” 

Under §775.087(2)(a)2, the court 
must impose a minimum mandatory 
20-year sentence if the firearm or 
destructive device is discharged dur- 
ing the course of the commission of 
an enumerated felony offense.'* Un- 
like the 10-year provision, the legis- 
lature did not exempt burglary of a 
conveyance, aggravated assault, or 
possession of a firearm or destruc- 
tive device by a felon from the 20- 
year penalty.” 

Under §775.087(2)(a)3, the court 
must impose a minimum mandatory 
25-year sentence, and may impose 
up to a life sentence, if the firearm 
or destructive device is discharged 
during the course of the commission 
or attempt to commit an enumer- 
ated felony offense’® and causes 
death or great bodily harm. Again, 
the crimes of burglary of a convey- 
ance, aggravated assault, and pos- 
session of a firearm or destructive 
device by a felon are not exempted 
from the mandatory penalty. 

Although the 10-, 20-, and 25-year 
terms are mandatory, they are not 
all an offender faces; for the statute 
does not prohibit a judge from im- 
posing a longer sentence of incar- 
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ceration as authorized by law, in- 
cluding the death penalty.” 

Further, except for felonies in 
which the weapon or firearm is an 
essential element, their possession 
or use results in the reclassification 
of a first degree felony to a life felony, 
a second degree felony to a first de- 
gree felony, and a third degree felony 
to a second degree felony." 

Additionally, adjudication of guilt 
or imposition of sentence shall not 
be “suspended, deferred, or withheld, 
and the defendant is not eligible for 
statutory gain-time under s. 944.275 
or any form of discretionary early 
release, other than pardon or execu- 
tive clemency, or conditional medi- 
cal release under s. 947.149, prior to 
serving the minimum sentence.”!® 

It is also the express intent of the 
legislature that all three of the new 
minimum mandatory sentences 
shall be imposed for each qualifying 
count. However, the statute does not 
require that the minimum manda- 
tories be imposed consecutively.” In 
its committee report, the legislature 
does encourage courts to impose 
these terms consecutive to imprison- 
ment handed down for any other 
felony offense,”' but specifies that 
this provision is not mandatory and 
the statute thus does not explicitly 
prohibit a court from imposing con- 
current sentences for multiple quali- 
fying counts.” 


Machine Guns 

When it comes to machine guns or 
semiautomatic firearms with high- 
capacity detachable box magazines, 
the rules have changed a bit, too. 
When an offender possesses such a 
weapon at any time during the 
course of the commission or attempt 
to commit an enumerated felony of- 
fense under §775.087(3)(a)1,”° the 
court is required to impose a mini- 
mum term of 15 years’ imprison- 
ment, not 10, or eight, as the statute 
formerly proscribed. 

The remainder follows suit: The 
penalty for discharge of such a 
weapon during the commission or 
attempt to commit an enumerated 
felony offense merits the mandatory 
minimum 20-year sentence.” And if, 
during the commission or attempt 


A judge need not 
sentence an offender 
as a habitual 
offender if such a 
sentence is not 
necessary for the 
protection of 
the public. 


to commit an enumerated offense, a 
victim suffers great bodily harm or 
is killed, the minimum mandatory 
25-year term must be imposed.” 


Recidivist Offender Laws 

With the addition of two new re- 
cidivist sentencing measures, there 
are presently six “career criminal” 
classifications, each of which must 
be initiated by the state.” They are: 
¢ Habitual Offender (Discretionary) 

Under §§775.084(1)(a) and (4)(a), 
a judge has discretion to sentence a 
person as a habitual offender if the 
offender meets the following criteria: 

1) The state seeks to have the of- 
fender so designated;?’ 

2) The offender has two prior 
felony convictions, including “with- 
holds”;”8 

3) The prior convictions were on 
separate occasions (from each other 
and from the present offense);”” 

4) The present offense is any 
felony committed while the offender 
was serving any sentence imposed 
as a result of a prior felony, or within 
five years of the date of conviction 
of the offender’s last prior felony, or 
within five years of the offender’s 
release from prison or other sen- 
tence, whichever is later;*° 

5) The present offense and one of the 
“priors” are not violations of §893.13 
relating to the purchase or possession 
of a controlled substance; and 

6) The offender has not received a 
pardon on the ground of innocence 
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for any felony or other qualified of- 
fense that is necessary for the en- 
hancement, and a conviction of a 
crime necessary to the operation of 
the law has not been set aside in any 
post-conviction proceeding. 

If, after the court has accorded the 
defendant the full rights of confron- 
tation and cross-examination, the 
state proves an offender is a ha- 
bitual offender by a preponderance 
of the credible evidence,*' a judge 
may impose a prison sentence which 
is up to 10 years, for third degree 
felonies; 30 years, for second degree 
felonies; and life imprisonment, for 
first degree and life felonies.*” 

However, a judge need not sen- 
tence an offender as a habitual of- 
fender if such a sentence is not nec- 
essary for the protection of the 
public.* It is thus lawful for a judge 
to exercise discretion and sentence 
a qualifying offender within the 
Criminal Punishment Code (“the 
code”) and without regard to any 
enhancement.** 

Offenders sentenced as habitual 
offenders are also eligible for 
gaintime granted by the Depart- 
ment of Corrections.* 
¢ Habitual Violent Offender (Discre- 
tionary) 

A judge has similar discretion 
under §§775.084(1)(b) and (4)(b) to 
sentence a person as a habitual vio- 
lent offender® if the offender meets 
the following criteria: 

1) The state seeks to have the of- 
fender so designated;*’ 

2) The offender has one prior enu- 
merated violent felony conviction, 
again including “withholds”;** 

3) The present offense is any 
felony committed while the offender 
was serving a sentence imposed as 
a result of a prior enumerated of- 
fense, or within five years of the date 
of conviction of the offender’s last 
prior enumerated felony, or within 
five years of the offender’s release 
from prison or other sentence im- 
posed as a result of a prior convic- 
tion for an enumerated felony, 
whichever is later; and 

4) The offender has not received a 
pardon on the ground of innocence 
for any felony or other qualified of- 
fense necessary for the enhance- 
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ment, and a conviction of a crime 
necessary to the operation of the law 
has not been set aside in any post- 
conviction proceeding. 

The enumerated offenses are set 
forth in §775.084(1)(b).*® 

If the state proves an offender is 
a habitual violent offender,” a judge 
may impose the following penalties, 
along with these minimum manda- 
tory terms: 

1) 10 years, with a minimum man- 
datory five years, for third degree 
felonies; 

2) 30 years, with a minimum man- 
datory 10 years, for second degree 
felonies; and 

3) Life, with a minimum manda- 
tory 15 years, for first degree and 
life felonies. 

As with habitual offenders, a 
judge need not sentence a qualified 
offender as a habitual violent of- 
fender if the sentence is unnecessary 
to protect the public.*' It is thus law- 
ful for a judge to qualify an offender 
as a habitual violent offender but 
impose sentence within the code and 
without regard to any enhancement, 
including the minimum mandatory 
terms.* And, even if a habitual vio- 
lent offender sentence is imposed, 
the court still has discretion 
whether to impose all or any portion 
of the minimum mandatory terms.** 

Offenders sentenced as habitual 
violent offenders are similarly eli- 
gible for gaintime granted by the 
Department of Corrections, al- 
though they must serve 100 percent 
of the minimum mandatory.“ 
© Three-Time Violent Offender (Man- 
datory) 

Sections 775.084(1)(c) and (4)(c)’s 
newly enacted “Three Strikes and 
You’re Out”* provides the court 
with no discretion but to impose the 
statutory maximum term of impris- 
onment if the offender meets the fol- 
lowing criteria: 

1) The state seeks to have the of- 
fender so designated;** 

2) The offender has two prior enu- 
merated felony convictions, includ- 
ing “withholds”;*’ 

3) The prior convictions were on 
separate occasions (from each other 
and from the present offense); 

4) The present offense is an enu- 


If the state proves an 
offender warrants a 
third strike, the 
offender is ineligible 
for sentencing under 
the code; a judge 
must sentence the 
person to prison for 
the statutory 
maximum. 


merated felony; 

5) The present offense is commit- 
ted while the offender was serving 
any sentence imposed as a result of 
a prior enumerated offense, or within 
five years of the date of conviction of 
the offender’s last prior enumerated 
felony, or within five years of the 
offender’s release from prison or 
other sentence for an enumerated 
crime, whichever is later; and 

6) The offender has not received a 
pardon on the ground of innocence 
for any felony or other qualified of- 
fense necessary for the enhance- 
ment, and a conviction of a crime 
necessary to the operation of the law 
has not been set aside in any post- 
conviction proceeding. 

The enumerated offenses are set 
forth in §775.084(1)(c).*8 

If the state proves an offender 
warrants a third strike,*® the of- 
fender is ineligible for sentencing 
under the code and a judge must 
sentence the person to prison for the 
statutory maximum. 

While the legislature expressly pro- 
vided that a judge has no discretion 
and must impose these penalties,” 
the statute does not prohibit a judge 
from imposing a longer sentence of 
incarceration as authorized by law.*! 

Finally, an offender sentenced un- 
der this section shall not be eligible 
for parole, control release, or any other 
form of early release, and instead 
shall be freed only upon the natural 
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expiration of the court’s sentence.” 
¢ Violent Career Criminal (Discre- 
tionary) 

Under §§775.087(1)(d) and (4)(d), 
a judge has discretion to sentence a 
person as a violent career criminal®*® 
if the offender meets the following 
criteria: 

1) The state seeks to have the of- 
fender so designated;™* 

2) The offender has three or more 
prior enumerated felony convictions, 
including “withholds”;*° 

3) The prior convictions were on 
separate occasions (from each other 
and from the present offense); 

4) The present offense is an enu- 
merated felony committed on or af- 
ter October 1, 1995; 

5) The present offense is commit- 
ted while the offender was serving 
any sentence imposed as a result of 
a prior enumerated offense, or within 
five years of the date of conviction of 
the offender’s last prior enumerated 
felony, or within five years of the 
offender’s release from prison or 
other sentence for an enumerated 
crime, whichever is later; and 

6) The offender has previously 
been incarcerated in a state or fed- 
eral prison. 

The enumerated offenses are set 
forth in §775.084(1)(d).** 

If the state proves that an offender 
warrants what is, in essence, a fourth 
strike,°*’ the court has discretion 
whether to impose a violent career 
criminal sentence, depending upon 
whether it is necessary to protect the 
public.** However, if the court chooses 
to sentence an offender as a violent 
career criminal, unlike a habitual of- 
fender or habitual violent offender, 
the court has no discretion and must 
impose the following severe manda- 
tory minimum terms:°*® 

1) 10 years, with a maximum term 
not to exceed 15 years, for third de- 
gree felonies; 

2) 30 years, with a maximum term 
not to exceed 40 years, for second 
degree felonies; and 

3) Life imprisonment, for first de- 
gree and life felonies. 

Like habitual offenders and ha- 
bitual violent offenders, though, of- 
fenders sentenced as violent career 
criminals are eligible for gaintime 
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granted by the Department of Cor- 
rections, although they must serve 
100 percent of the minimum man- 
datory.© Violent career criminals 
are ineligible, however, for any form 
of discretionary early release other 
than pardon, executive clemency, or 
conditional medical release.* 
Violent career criminals are dif- 
ferent in several other respects as 
well. First, the legislature has cre- 
ated a hybrid crime, possession of a 
firearm by violent career criminal. 
This offense also encompasses pos- 
session of a mere weapon. And un- 
der the right circumstances, Florida 
courts may classify nearly anything 
as a weapon, even a dog or a stick, 
for example.® The statute provides: 
Regardless of whether an offender has 
been previously sentenced as a V.C.C., any 
person who meets the V.C.C. criteria and 
“who owns or has in his or her care, cus- 
tody, possession, or control any firearm or 
electric weapon or device, or carries a con- 
cealed weapon, including a tear gas gun 


or chemical weapon or device, commits a 
felony of the first degree.”* 


Under these circumstances, a 


judge must impose a mandatory 
minimum term of 15 years’ impris- 
onment, and longer if a greater term 
as a violent career criminal is war- 
ranted.© Here, too, a violent career 
criminal sentenced under this sec- 
tion is ineligible for any form of dis- 
cretionary early release other than 
pardon, executive clemency, or con- 
ditional medical release.® 

Second, and distinct from all other 
enhanced penalty laws, the posses- 
sion of a firearm by a violent career 
criminal statute expressly provides 
that juvenile adjudications of delin- 
quency for enumerated felonies 
count toward an offender’s previous 
conviction record.®’ Based on 
§775.084(2),® prosecutors may ar- 
gue that a withhold of adjudication 
of delinquency counts too. 

Third, and finally, a person sen- 
tenced as a violent career criminal 
has the right of direct appeal, and 
both the state and the offender may 
petition the trial court to vacate an 
illegal sentence at any time.® How- 
ever, the legislature has limited that 


right, for “the determination of the 
trial court to impose or not to impose 
a violent career criminal sentence is 
presumed appropriate and no petition 
or motion for collateral or other 
postconviction relief may be consid- 
ered based on an allegation either by 
the State or the offender that such 
sentence is inappropriate, inad- 
equate, or excessive.””’ Moreover, with 
respect to both direct appeal and col- 
lateral review of violent career crimi- 
nal sentences, no claim may be filed 
more than two years after the judg- 
ment and sentence become final, “un- 
less it is established that the basis for 
the claim could not have been ascer- 
tained at the time by the exercise of 
due diligence. Technical violations 
and mistakes at trials and sentenc- 
ing proceedings involving violent ca- 
reer criminals that do not affect due 
process or fundamental fairness are 
not appealable by either the State or 
the defendant.” 
e Prison Releasee Reoffender (Man- 
datory) 

Under §775.082(9)(a)3, a judge 


Unlock the Power of Westlaw 
for Your Florida Practice 


You can pick and choose the information 
that best suits your Florida practice needs 
for one low monthly fee: 


> Bankruptcy Law 
> Commercial Law 


é > Environmental Law 
P Florida case law, annotated statutes, 


administrative law, journals and law 
reviews 


Insurance Law 


> Labor and Employment Law 


> Federal District Court Decisions in 
Florida, 11th Circuit Decisions, U.S. 
Supreme Court Decisions, and 


P Tax Law 


P All states case law, all federal case 
law, Am Jur 2d, ALR, and more! 


USCA 
KeyCite® 
Call your local West Group ,™ 
representative for all the details. 
1-800-762-5272 
WEST 
GROUP 


7-9745-0 


© 1999 West Group 


THE FLORIDA BAR JOURNAL/NOVEMBER 1999 35 


i 
3 
; 
es : 
i 

1 


has no discretion and must sentence 
a person as a prison releasee of- 
fender” to the statutory maximum 
term of imprisonment if the offender 
meets the following criteria: 

1) The state seeks to have the of- 
fender so designated;” 

2) The present offense is an enu- 
merated felony; and 

3) The offender committed the 
enumerated felony within three 
years of being released from prison, 
or while serving a prison sentence, 
or while on escape status from a 
state prison sentence. 

The enumerated offenses are set 
forth in §775.082(9)(a)1.% 

If the state proves an offender is 
a prison releasee offender,” the of- 
fender is not eligible for sentencing 
under the guidelines and a judge 
must send the person to prison for 
the statutory maximum.” 

The legislature recently deleted 
from the statute two potent mitigat- 
ing factors upon which the state could, 
and frequently does, rely to justify a 
sentencing deviation: not having suf- 
ficient evidence to prove the highest 
charge available,” and not being able 
to obtain the testimony of a material 
witness.”* However, the legislature 
does permit the state to consider “ex- 
tenuating circumstances . . . which 
preclude the just prosecution of the 
offender, including whether the vic- 
tim recommends that the offender not 
be sentenced as provided in this sub- 
section.” The court, though, is not 
permitted to make such a finding of 
its own accord.*° 
¢ Repeat Sexual Batterers (Manda- 
tory) 

Under §794.0115(3)(a),*! a judge 
has no discretion and must sentence 
a repeat sexual batterer to a man- 
datory minimum term of imprison- 
ment of 10 years if the offender 
meets the following criteria: 

1) The state seeks to have the of- 
fender so designated;*” 

2) The present offense is an enu- 
merated felony; 

3) The enumerated felony was com- 
mitted while the offender was serv- 
ing any sentence imposed as a result 
of a prior enumerated offense, or 
within 10 years of the date of convic- 
tion of the offender’s last prior enu- 
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merated felony, or within 10 years of 
the offender’s release from prison or 
other sentence for an enumerated 
crime, whichever is later; and 

4) The offender has at least one pre- 
vious conviction of a felony, attempt 
or conspiracy to commit an enumer- 
ated felony sexual battery offense. 
The enumerated crimes are set forth 
in §794.0115(1)(a).* 

If the state proves an offender is a 
repeat sexual batterer,™ a judge must 
impose a mandatory minimum sen- 
tence of 10 years’ imprisonment, or 
longer if a greater term is warranted.* 


The State’s Report Card 

If simply classifying eligible of- 
fenders were not dizzying, and the 
prospect of actually resolving all of 
these cases not daunting enough, 
the burden on the state increases 
substantially, for it must now abide 
by “10/20/Life’s” onerous reporting 
requirements. 

“10/20/Life” requires that any 
time a qualifying offender fails to 
receive the new minimum manda- 
tory sentence, the state must place 
an explanation in its case file (not 
in the court file, although that was 
originally intended) and, on a quar- 
terly basis, submit copies of each 
“deviation memorandum” to the 
president of the Florida Prosecuting 
Attorneys Association, Inc. These 
memos will be made available to the 
public for at least 10 years. 

The state also must send a com- 
prehensive report each year to the 
Speaker of the Florida House, the 
President of the Florida Senate and 
the Executive Office of the Governor. 
This report must include the num- 
ber of charges made by law enforce- 
ment that were received during the 
year for all qualifying offenders. The 
report also must designate each 
offender’s case number, the final dis- 
position and whether the minimum 
mandatory sentence was imposed, as 
well as each offender’s age, gender, 
race, and ethnicity. These reports 
will be made available to the public 
on the Internet by July 1, 2001. 

By forcing the state to document 
those cases which, in the judgment 
of the state attorney, presented 
case-specific circumstances to jus- 


tify not imposing the required pen- 
alties, the legislature’s intention is 
to make the state more accountable 
for charging decisions. That being 
said, it is clear that more is at stake 
here than mere bookkeeping. For 
lack of a better phrase, the legisla- 
ture has put the “squeeze” on, as the 
bill portends: “Since the state attor- 
neys are elected officials, the reports 
could also be used by political oppo- 
nents to show a lack of willingness 
to file the appropriate charges re- 
sulting in the imposition of mini- 
mum mandatory sentences.”*’ 

The legislature’s motive is not 
subtle. The ostensible purpose of the 
state’s having to file a deviation 
memo in each case where an officer 
charges an offender with a qualify- 
ing offense is simply for the state 
attorney to explain why he or she 
did not seek the minimum manda- 
tory. Theory and practice differ. Re- 
alistically, an elected state attorney 
understandably would be reticent to 
file any memorandum which could 
later be used by an opponent to al- 
lege the chief prosecutor is “soft on 
crime.” So, too, would a state attor- 
ney be reluctant to forego an en- 
hanced sentence and suffer finan- 
cially under the reasonable belief 
that the legislature’s funding is to 
be “performance-based.” Fear of po- 
litical ouster and potential loss of 
revenue are strong motivators in- 
deed. And this is precisely what the 
legislature wants: compelled compli- 
ance with these laws. 


impact 

As best as the legislature has been 
able to predict, the primary impact 
of “10/20/Life” is expected upon the 
Department of Corrections due to 
the projected increases in inmate 
population.* However, the legisla- 
ture has calculated that there is cur- 
rently a surplus of some 4,000 to 
5,000 prison beds, obviating the 
need to construct additional lodging 
in the short-term.®* In fact, the bill 
anticipates that, at most, a mere 365 
more beds need be added by fiscal 
year 2003-2004. The estimated in- 
crease in inmate population is simi- 
larly proportionate.” 

The legislature bases these fig- 
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ures on the following assumptions: 
First, the number of people sen- 
tenced for crimes involving a gun 
will remain relatively flat. Second, 
the percentage of offenders receiv- 
ing a prison sentence will remain at 
current levels. And, third, these of- 
fenders will serve longer terms due 
to the increased sanctions. Accord- 
ingly, the bed impact is actually the 
result of fewer releases rather than 
increased admissions.*! 

However, the bill concedes the 
possibility that additional prison 
admission could also occur due to 
fewer plea bargains and more ag- 
gressive prosecution,” although the 
extent to which this may increase 
or decrease the prison population is, 
at best, “indeterminate.”® For that 
matter, while the bill further pro- 
fesses there could be an impact on 
the courts, state attorneys, public 
defenders, and local law enforce- 
ment and jails if more jury trials 
result, it deems this “indeterminate” 
as well. Nevertheless, the legisla- 
ture is satisfied that the bill’s de- 
terrent effect alone will sufficiently 
decrease prison admissions.” 


Discretion 

By taking discretion away from 
judges, these new provisions give 
ultimate control in charging, plea 
bargaining, and sentencing deci- 


sions to the state attorneys. But 
with this newly attained discretion 
comes an additional responsibility: 
accountability. With reelection and, 
perhaps, funding tied directly to 
publicly reported sentencing statis- 
tics, it is actually unlikely that an 
elected state attorney will exercise 
discretion in these cases. This is es- 
pecially true since there are now 
enough prison beds to accommodate 
all qualifying offenders. 

Those familiar with the criminal 
justice system must acknowledge 
that there are always injustices that 
occur in blindly adhering to manda- 
tory sentencing schemes. In the past, 
prosecutors have not hesitated, in 
appropriate circumstances, to exer- 
cise discretion in filing or plea bar- 
gaining a case to avoid a miscarriage 
of justice. In the future, with ex- 
tremely severe sentences for first of- 
fenders now mandated, prosecutorial 
discretion will become increasingly 
more important. The unfortunate 
likelihood, however, is that discre- 
tion may be exercised with decreas- 
ing frequency, if at all. 

Consequently, despite laudable in- 
tentions, the ultimate result of stat- 
utes which tie the hands of judges and 
prosecutors will be that more cases 
must be resolved by jury trials, not 
by pleas. While the number of cases 
tried is sure to increase, no provisions 
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have been made for more judges, pros- 
ecutors, or public defenders or for 
courtroom, clerical, or corrections 
staff, not to mention more courtrooms 
to assist with the inevitable overload. 
After all, most judges can try, at most, 
one or two cases per week. Where is 
the backlog to go? And since the pos- 
sible mandatory sentences a defen- 
dant faces is a legitimate consider- 
ation in setting or denying bond, how 
many more defendants will be in jail 
awaiting trial?” 

With all of these concerns in 
mind, consider, with some degree of 
hope, that the legislature has voiced 
these words of reason: 

It is also the intent of the Legislature 
that prosecutors should appropriately 
exercise their discretion in those cases 
in which the offenders’ possession of the 
firearm is incidental to the commission 
of a crime and not used in furtherance 
of the crime, used in order to commit 


the crime, or used in the preparation to 
commit the crime. 


Conclusion 

The independence of the judiciary 
and the public’s trusted reliance 
upon the courts to ensure that the 
rule of law is rationally and fairly 
applied are jeopardized by laws that 
give complete discretion to govern- 
ment prosecutors. Florida’s recidi- 
vist, “10/20/Life,” and other en- 
hanced penalty statutes will mean 
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lengthier prison terms and take dis- 
cretion away from the courts in plea 
bargaining and sentencing. The sad, 
new reality is that judges may thus 
have very little to say whether jus- 
tice is dispensed fairly, if at all. 

As for whether these laws will 
serve their ultimate goal, decreas- 
ing crime, or will merely overburden 
the criminal justice system, only 
time will tell. O 


1 See Fia. Stat. §775.087(2)(a)1-3 
(1999). 

2 These laws also come into effect on the 
heels of the new Criminal Punishment 
Code, applicable to all felonies except capi- 
tal felonies committed on or after October 
1, 1998. The code effectively eliminated 
the top of “guidelines” sentences. See FLA. 
R. Crim. P. 3.704 (1998). Instead, a score 
is prepared which gives a minimum sen- 
tence that must be imposed. In turn, a 
defendant may be sentenced up to the 
statutory maximum for each offense, and 
the court may impose consecutive sen- 
tences on each count as well. See Fa. R. 
Crim. P. 3.704(25). Thus, for crimes for 
which there are no minimum mandatory 
or enhanced sentencing provisions, the 
court retains discretion. For example, al- 
though a defendant may score “any non- 
state prison sanctions” under the Code, the 
court is permitted to impose the minimum 
sentence or, without any justification or 
legal reasons to depart upward, a prison 
sentence up to and including the statu- 
tory maximum. 

3 See Fia. Stat. §775.087(7). 

4 See CS/CS/HB 121, May 21, 1999; F.a. 
Strat. §787.07(2)(c) (1999). 

5 See CS/CS/HB 121; Fra. Stat. 
§784.08(1) (1999). 

® See CS/CS/HB 113, March 31, 1999; 
§775.087(2)(a)Lr. 

7 See CS/CS/HB 121; §784.07(2)(d). 

8 CS/CS/HB 121. And see Star. 
§893.135. Interestingly, for trafficking in 
the three-year and seven-year amounts of 
all of these drugs, the statute provides that 
sentence must be imposed “pursuant to 
the Criminal Punishment Code.” In other 
words, these defendants may receive the 
three-year and seven-year minimum man- 
datories, but their sentences may not be 
enhanced under any of the recidivist pen- 
alty provisions. However, for 15-year traf- 
ficking crimes, no such proscription re- 
quiring sentencing under the Code applies, 
meaning that these sentences may be en- 
hanced as well. 

® See CS/CS/HB 113; CS/CS/HB 121. 

10 These crimes include the commission 
or attempted commission of: murder; 
sexual battery; robbery; burglary; arson; 
aggravated assault; aggravated battery; 
kidnapping; escape; aircraft piracy; aggra- 
vated child abuse; aggravated abuse of an 
elderly person or disabled adult; unlaw- 
ful throwing, placing or discharging or a 
destructive device or bomb; carjacking; 


home invasion robbery; aggravated stalk- 
ing; and the newly added qualifying of- 
fenses of trafficking in or capital importa- 
tion of illegal drugs and possession of a 
firearm by a felon. 

"Id. And see Fua. Star. §775.087(2\a) Lr. 

12 See Stat. §775.087(4). “10-20-Life” 
arguably expands the former statute’s 
definition of “possession” of a firearm 
(which defined possession as “carries, dis- 
plays, uses, threatens or attempts to use”) 
to now include what is, in essence, con- 
structive possession, which was specifi- 
cally excluded under the former law. See, 
e.g., Kenny v. State, 693 So. 2d 1136, 1137 
(Fla. 1st D.C.A. 1997); Demps v. State, 649 
So. 2d 938, 939 (Fla. 5th D.C.A. 1995) 
(“More than vicarious or constructive pos- 
session of the firearm is required during 
the course of the commission of the 
felony.”). See also Dye v. State, 667 So. 2d 
935 (Fla. 2d D.C.A 1996). 

'S See Earnest v. State, 351 So. 2d 957 
(Fla. 1977) (“We agree that the term ‘pos- 
session’ does not clearly encompass vicari- 
ous possession, and we agree that peti- 
tioner is entitled to the benefit of the doubt. 
The legislature has not unequivocally ex- 
pressed an intention to require three year 
minimum sentences for all persons who 
participate in one of the enumerated crimi- 
nal adventures”); Kenny v. State, 693 So. 
2d 1136 (Fla. 1st D.C.A. 1997). 

14 The crimes are identical to those quali- 
fying an offender for the 10-year sentence 
and include burglary of a conveyance and 
aggravated assault, which will carry the 20- 
year sanction for discharge of a firearm. 

‘6 The crimes are identical to those quali- 
fying for the 10- and 20-year sentences. 
Id 


17 See Stat. §775.087(2)(b). However, 
“10-20-Life” apparently did not alter the 
court’s ability to impose a youthful of- 
fender sentence without regard to any of 
the new minimum mandatories. See FLa. 
Star. §958.04(2) (1998). 

18 See Fia. Stat. §775.087(1)(a), (b) and 
(c). The crimes are similarly reclassified 
if during the commission of the felony the 
defendant commits an aggravated battery. 

19 Fia. Stat. §775.087(1)(c). 

20 See Stat. §775.087(3)(d). 

22 See CS/CS/HB 113: Comments: Re- 
ports and Memorandums: Fiscal Analy- 
sis and Economic Impact Statement, at 
iy: 

°3 These crimes include the commission 
or attempted commission of: murder; 
sexual battery; robbery; burglary; arson; 
aggravated assault; aggravated battery; 
kidnapping; escape; sale, manufacture, de- 
livery or intent to sell, manufacture or de- 
liver any controlled substance; aircraft 
piracy; aggravated child abuse; aggra- 
vated abuse of an elderly person or dis- 
abled adult; unlawful throwing, placing 
or discharging or a destructive device or 
bomb; carjacking; home invasion robbery; 
aggravated stalking; and trafficking in or 
capital importation of illegal drugs. 

*4 See Fia. Stat. §775.087(3)(a)2. 

*5 See Fia. Star. §775.087(3)(a)3. 
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°6 The court is not permitted to sua sponte 
initiate an enhanced penalty proceeding 
against an offender. See Hinrichsen v. 
State, 711 So. 2d 1337 (Fla. 2d D.C.A. 
1998). Fairness and separation of powers 
dictate that proceedings be initiated by the 
prosecution. See Young v. State, 699 So. 
2d 624 (Fla. 1997). 

27 The defendant must be personally and 
timely served with the notice of intent to 
seek an enhanced sentence, See Fa. Star. 
§775.084(3)(a)2., and the court must ob- 
tain and consider a presentence investi- 
gation report, unless waived by the defen- 
dant. See Fia. Stat. §775.084(3)(a)1. 
However, a defendant who plea bargains 
for an habitual offender sentence effec- 
tively waives the right to a presentence 
investigation. See Barton v. State, 706 So. 
2d 399 (Fla. 2d D.C.A. 1998). Indeed, de- 
fendants are required to be personally and 
timely served with enhancement notices 
and the court is required to consider pre- 
sentence investigations for defendants to 
be sentenced under the habitual violent 
offender, “Three Strikes” and repeat 
sexual batterer laws as well. See FLa. Star. 
§775.084(3)(a)2 and (3)(a)1, (3)(b)2 and 
(3)(b)1 and §794.0115(2)(b) and (2)(a), re- 
spectively. Defendants to be sentenced as 
violent career criminals must also be per- 
sonally noticed, See Fra. Srar. 
§775.084(3)(c)1, but, unlike the others, the 
statute does not require the consideration 
of a presentence investigation. See gener- 
ally §775.084(3)(c). 

28 “(T]he placing of a person on probation 
or community control without an adjudi- 
cation of guilt shall be treated as a prior 
conviction.” Fia. Stat. §775.084(2). The 
revised statute no longer requires that the 
new crime for which adjudication is with- 
held be committed during the period of 
supervision. See, e.g., Overstreet v. State, 
629 So. 2d 125 (Fla. 1993) (construing 
former statute and declining to habitualize 
defendant based on prior withhold of ad- 
judication for which he was incarcerated 
at time of substantive offense). Since 
Overstreet was decided based upon the 
plain reading of the statute, a defendant 
similarly situated under the present ver- 
sion would qualify for an enhanced sen- 
tence due to the legislature’s having de- 
leted that criterion. On a separate note, 
prosecutors may argue that a sealed crimi- 
nal history record nonetheless qualifies as 
a previous conviction for enhancement 
purposes as well. Under F a. Stat. 
§943.059(4), (4)(a)2 (1998), a sealed record 
is not confidential with regard to “crimi- 
nal justice agencies for their respective 
criminal justice purposes” and when the 
subject “[i]s a defendant in a criminal pros- 
ecution.” For an interesting perspective on 
whether a withhold of adjudication quali- 
fies as a “conviction” in myriad contexts 
other than recidivist sentencing—such as 
character impeachment, immigration con- 
sequences, loss of civil rights and sealings 
and expungements—consider §775.13 
which, effective July 15, 1998, reclassifies 
as “convictions” any felony determination 
of guilt “regardless of whether adjudicaton 
is withheld.” Moreover, the statute re- 
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quires defendants to register with the 
sheriff within 48 hours of the conviction, 
and failure to do so constitutes an inde- 
pendent second degree misdemeanor. See 
Fia. Stat. §775.13(2), (7). 

9 A conviction must be final before it is a 
“prior” for habitual offender purposes. See 
Breeze v. State, 641 So. 2d 450 (Fla. 1st 
D.C.A. 1994); Delguidice v. State, 554 So. 
2d 35 (Fla. 4th D.C.A. 1998). For example, 
a previous felony conviction which is pend- 
ing appeal cannot constitute a “predicate 
conviction” even though it is ultimately af- 
firmed. Thus, upon resentencing, the court 
can only consider convictions that were fi- 
nal at the time of the original sentence. 
Additionally, multiple convictions on the 
same day count as a single prior felony 
conviction, even if the convictions were un- 
der separate cases. See May v. State, 713 
So. 2d 1087 (Fla. 2d D.C.A. 1998). How- 
ever, if imposed before separate judges on 
the same day, then each does count as a 
separate conviction. See Price v. State, 721 
So. 2d 360 (Fla. 5th D.C.A. 1998). Fur- 
ther, as of 1993, the habitual offender stat- 
ute requires the prior felony both to occur 
and for the defendant to be sentenced prior 
to the current offense. See Rhodes v. State, 
704 So. 2d 1080 (Fla. 1st D.C.A. 1997); 
Ridley v. State, 702 So. 2d 559 (Fla. 2d 
D.C.A. 1997). See also Smith v. State, 24 
Fla. L. Weekly D1901 (Fla. 5th D.C.A. Au- 
gust 13, 1999); Gavlick v. State, 24 
Fla.L.Weekly D1886 (Fla. 2d D.C.A. Au- 
gust 11, 1999); State v. Hall, 24 Fla. L. 
Weekly D1504 (Fla. 1st D.C.A. June 22, 
1999). 

30 Under the former version of the stat- 
ute, the felony for which the defendant is 
being sentenced must have been commit- 
ted within five years of release from prison 
or commitment, not release from proba- 
tion, community control or parole. See 
Reynolds v. State, 674 So. 2d 180 (Fla. 2d 
D.C.A. 1996); Allen v. State, 487 So. 2d 
410 (Fla. 4th D.C.A. 1986); Gavlick, 24 Fla. 
L. Weekly D1886. This is no longer the 
case. For habitual offenders, habitual vio- 
lent offenders, and violent career crimi- 
nals, the statute now provides that the 
previous conviction may occur within the 
requisite time of a “defendant’s release 
from probation, community control, con- 
trol release, conditional release, parole, or 
court-ordered or lawfully imposed super- 
vision or other sentence imposed that is 
commitment imposed as a result of a prior 
conviction” for a felony (habitual offender) 
or enumerated felony offense (habitual 
violent offenders and violent career crimi- 
nals), whichever is later. See Fa. Star. 
§§775.084(1)(a)2.b (habitual offender), 
775.084, 775.084(1)(b)2.b (habitual violent 
offender), and 775.084(1)(d)2.b (violent 
career criminal), respectively. For “Three 
Strikes,” the previous conviction may also 
occur within time of “the defendant’s re- 
lease from probation, community control, 
or other sentence imposed as a result of a 
prior convistion for any [enumerated] of- 
fense, whichever is later,” but, unlike the 
other categories, the statute does not 
specify that the previous conviction may 
occur following release from control re- 


lease, conditional release, or parole. See 
Fa. Stat. §775.084(1)(c)2.b. 

31 See FLA. Stat. §775.084(3)(a). 

32 However, where a defendant was not 
originally sentenced as a habitual offender 
because the court mistakenly believed he 
had been convicted of a life felony (for 
which a habitual offender sentence could 
not be applied under that version of the 
statute), upon remand, the court was free 
to impose a habitual offender sentence and 
the sentence would not be vindictive un- 
der North Carolina v. Pearce, 395 U.S. 711 
(1969). See King v. State, 24 Fla. L. 
Weekly D1657 (Fla. 4th D.C.A. July 14, 
1999). Additionally, when an offense has 
already been enhanced, the defendant can- 
not be sentenced as a habitual offender. 
See, e.g., Cabal v. State, 678 So. 2d 315 
(Fla. 1996). For example, a defendant con- 
victed of a third offense petit theft is not 
subject to habitual offender penalties, 
since the crime has already been “en- 
hanced.” See Berch v. State, 691 So. 2d 
1148 (Fla. 3d D.C.A. 1997). However, a 
conviction for felony petit theft may be 
utilized as a qualifying “prior” under 
§775.084. See McFadden v. State, 24 Fla. 
L. Weekly S263 (Fla. June 10, 1999). Fi- 
nally, for drug trafficking from 28 to 400 
grams, since the language of 
§893.135(1)(b) states that a defendant 
“shall be sentenced pursuant to the guide- 
lines,” the court cannot impose an habitual 
offender sentence. See Stanford v. State, 
706 So. 2d 900 (Fla. 1st D.C.A. 1998). How- 


ever, for post-July 1, 1999 crimes, the new 
three-year and seven-year minimum man- 
datories do apply. See Fia. Start. §893.135. 
And see supra note 8. 

33 See Fa. Stat. §775.084(3)(a)6, (4)(e). 
Atrial court need not make a specific find- 
ing of fact that a sentence as a habitual 
offender is necessary to protect the pub- 
lic. See Moten v. State, 735 So. 2d 566 (Fla. 
3d D.C.A. 1999). And, since a sentence as 
a habitual offender is exempt from the sen- 
tencing guidelines (now known as the 
Florida Criminal Punishment Code), no 
reasons for an upward departure are re- 
quired either. Id. 

34 However, if the court finds the defen- 
dant qualifies as a habitual offender but 
does not so sentence the defendant, it must 
file written reasons for the sentence or a 
transcript of the sentencing hearing 
within seven days. See §775.084(3)(a)(6). 

35 See Fia. Stat. §775.084(4)(k)1. 

36 The habitual offender statute does 
not violate the single subject rule and is 
constitutional. See McKenzie v. State, 24 
Fla. L. Weekly D1698 (Fla. 3d D.C.A. 
July 21, 1999). 

37 See supra note 27. 

38 See supra note 28. 

39 These crimes include the commission, 
attempted commission or conspiracy to 
commit: arson; sexual battery; robbery; 
kidnapping; aggravated child abuse; 
aggravated abuse of an elderly person 
or disabled adult; aggravated assault 
with a deadly weapon; murder; man- 


More Certification 
Simply Means We Have 
More Right Answers. 


Selecting a fully-certified business valuation resource can make a 
significant difference for your clients. Appraisers who hold more 
certifications have clearly demonstrated their competency. You can 
rely on their reports and if needed, their expert testimony. 

At Trugman Valuation Associates, our key staff is required to keep 
current with all industry certifications. We recognize the necessity of 
keeping pace with this complex specialty and its constantly evolving 
methodologies. Our clients expect it. Our reputation depends on it. 

Choose a certified leader in business valuation. Your clients deserve 
the up-to-date knowledge and practical expertise Trugman Valuation 
Associates has to offer. Call us today to discuss your valuation needs. 


Trugman Valuation 


ASSO 


CiATeES 


IN C. 


The certified leader in business valuation expertise” 


3001 N. Rocky Point Drive East, Suite 200, Tampa, FL 33607 
www.trugmanvaluation.com 


Offices in: New Jersey * Connecticut ¢ Florida 


813 286-6182 


800 330-VALU 


THE FLORIDA BAR JOURNAL/NOVEMBER 1999 


‘ 

Se RS 

: 

: 

fEstatleand 

Fairness 


slaughter; unlawful throwing, placing or 
discharging of a destructive device or 
bomb; armed burglary; aggravated bat- 
tery; and aggravated stalking. Note that 
“possessory” drug crimes under §893.13 
are not excluded from the enumerated 
habitual violent offender offenses, as they 
are for habitual offenders. See Fia. Star. 
§775.084(1)(a)3. 

4° See supra note 31. 

41 See supra note 33. 

«2 The court is similarly obliged to file 
its written reasons or a transcript of the 
sentencing hearing within seven days. 
See supra note 34. 

43 See State v. Hudson 698 So. 2d 831 (Fla. 
1997); Walsingham v. State, 602 So. 2d 1297 
(Fla. 1992); Zequeira v. State, 671 So. 2d 279 
(Fla. 3d D.C.A. 1996). Since imposition of 
the minimum mandatory portion of a ha- 
bitual violent offender sentence is discretion- 
ary, the court is required to orally pronounce 
the minimum mandatory term at the time 
of the sentence. Failure to do so will result 
in a remand for imposition of a habitual vio- 
lent offender sentence without any minimum 
mandatory. See Winchell v. State, 24 Fla. L. 
Weekly D1614 (Fla. 2d D.C.A. July 7, 1999). 

44 See supra note 35. 

45 See CS/CS/HB 121. 

46 See supra note 27. 

47 See supra note 28. 

48 These crimes include the commission or 
attempted commission of: arson; sexual bat- 
tery; robbery; kidnapping; aggravated child 
abuse; aggravated abuse of an elderly per- 
son or disabled adult; aggravated assault 
with a deadly weapon; murder; manslaugh- 
ter; aggravated manslaughter of an elderly 
person or disabled adult; aggravated man- 
slaughter ofa child; unlawful throwing, plac- 
ing or discharging of a destructive device or 
bomb; armed burglary; aggravated battery; 
aggravated stalking; carjacking; and home 
invasion robbery. 

49 See Fa. Stat. §775.084(3)(b). 

51 See Fia. Stat. §775.084(4)(c)2. 

52 See Fia. Stat. §775.084(4)(k)3. 

53 The constitutionality of “violent career 
criminal” has been upheld by three dis- 
trict courts of appeal. See Hill v. State, 
1999 Fla. App. LEXIS 9903 (Fla. 5th 
D.C.A. July 23, 1999); Trapp v. State, 736 
So. 2d 736 (Fla. Ist D.C.A. 1999); Higgs 
v. State, 695 So. 2d 872 (Fla. 3d DCA 
1997). However, for crimes occurring be- 
tween October 1, 1995, and May 24, 1997 
(the date the legislature re-enacted the 
law), the Second District Court of Appeal 
held that “GORT” violated the single sub- 
ject rule. See Thompson v. State, 708 So. 
2d 315 (Fla. 2d D.C.A. 1998). The con- 
flict among the cases has been certified 
to the Florida Supreme Court for resolu- 
tion. See Hill, 1999 Fla. App. LEXIS 9903. 

54 See supra note 27. 

55 See supra note 28. 

56 These offenses include convictions as 
an adult for: aggravated stalking; aggra- 
vated child abuse; aggravated abuse of 
an elderly person or disabled adult; lewd, 
lascivious or indecent conduct; escape; 
any felony violation of Ch. 790 involving 
the use or possession of a firearm; and 


the catchall “any other felony which in- 
volves the use or threat of physical force 
or violence against any individual as de- 
scribed in Section 776.08” (emphasis 
added). Attempts to commit the enumer- 
ated offenses do not satisfy “GORT”. See 
Landreth v. State, Fla. L. Weekly D1792 
(Fla. 2d D.C.A. July 30, 1999). Addition- 
ally, since the statute permits the court 
to consider only prior adult convictions, 
it is error for the court to refuse to con- 
sider, for example, a prior conviction of a 
17-year-old minor defendant who was 
prosecuted and convicted as an adult. In 
other words, once a juvenile has been 
transferred to adult court and sentenced 
as a adult, his conviction is “as an adult.” 
See Sneed v. State, 24 Fla. L. Weekly 
D1721 (Fla. 4th D.C.A. July 21, 1999). 

57 See Fia. Stat. §775.084(3)(c). 

58 See Fia. Stat. §775.084(3)(c)5, (4)(e). 
As with habitual offenders and habitual 
violent offenders, the court’s same report- 
ing requirements apply. See Fia. Star. 
§775.084(3)(c)5. 

59 See State v. Meyers, 708 So. 2d 661 
(Fla. 3d D.C.A. 1998). 

60 See supra note 35. 

61 See Stat. §775.084(4)(k)2. 

62 See Fia. Stat. §790.235(1999). The 
law does not apply to a person whose civil 
rights and firearm authority have been 
restored. See Stat. §790.235(3). 

63 See, e.g., Morris v. State 722 So. 2d 
849 (Fla. Ist D.C.A. 1998) (a dog); 
Coronado v. State, 654 So. 2d 1267 (Fla. 
2d D.C.A. 1995) (a stick). 

Stat. §790.235(1) (emphasis 
added). 

86 Td. This law does not apply, however, 
to a defendant whose civil rights and fire- 
arm authority have been restored. See 
Fa. Stat. §790.235(3). 

67 See Stat. §790.235(2). 

8 See supra note 28. 

6° See Fia. Stat. §775.084(3)(d)1. 

7 Fria. Stat. §775.084(3)(d)2 (emphasis 
added). When a defendant is mistakenly 
sentenced as a “GORT” based upon non- 
qualifying prior convictions, the sentence 
may be attacked on appeal, even absent 
objection, as this constitutes a patent sen- 
tencing error. See Landreth v. State, 24 
Fla. L. Weekly D1792 (Fla. 2d DCA July 
30, 1999). See also Gregory v. State, 24 
Fla. L. Weekly D256 (Fla. 2d D.C.A. 
January 20, 1999); Bain v. State, 730 So. 
2d 296 (Fla. 2d D.C.A. 1999). On remand, 
the trial court may again sentence the 
defendant as a “GORT” if he or she quali- 
fies. See Landreth, 24 Fla. Law Weekly 
D1792. 

” The Fourth District Court of Appeal 
has held that the prison releasee 
reoffender law is not an ex post facto vio- 
lation in that it is not an additional pen- 
alty for the earlier crime, rather a stiff- 
ened penalty for the latest crime, which 
is an aggravated offense by virtue of the 
repetition. See Plain v. State, 720 So. 2d 
585 (Fla. 4th D.C.A. 1998). However, 
where a defendant’s crime occurred be- 
fore prison releasee reoffender’s effective 


40 THE FLORIDA BAR JOURNAL/NOVEMBER 1999 


date, to apply the act to a defendant’s sen- 
tence would be an ex post facto violation. 
See Arnold v. State, 24 Fla. L. Weekly 
D1834 (Fla. 4th D.C.A. August 4, 1999). 
Additionally, several courts have upheld 
the constitutionality of the prison relea- 
see reoffender statute despite claims that 
it violates the separation of powers doc- 
trine, the single-subject rule, due process 
and excessive sentencing. See generally 
Speed v. State, 732 So. 2d 17 (Fla. 5th 
D.C.A. 1999); McKnight v. State, 727 So. 
2d 314 (Fla. 3d D.C.A. 1999); Woods v. 
State, 710 So. 2d 1379 (Fla. 1st D.C.A. 
1998), approved, 734 So. 2d 401 (Fla. 
1999); State v. Cotton, 728 So. 2d 251 (Fla. 
2d D.C.A. 1998); Scott v. State, 721 So. 
2d 1245 (Fla. 4th D.C.A. 1998); Lawton 
v. State, 24 Fla. L. Weekly D1940 (Fla. 
5th D.C.A. August 20, 1999). However, 
the Fifth District Court of Appeal recently 
certified to the Florida Supreme Court the 
question whether the act violates sepa- 
ration of powers. See Gray v. State, 1999 
Fla. App. LEXIS 12409 (Fla. 5th D.C.A. 
September 17, 1999); Cook v. State, 24 
Fla. L. Weekly D1867 (Fla. 5th D.C.A. 
August 6, 1999) (original opinion pub- 
lished at 24 Fla. L. Weekly D1832). 

73 Unlike its brethren, which require 
that the defendant be personally served 
with the state’s notice of intent to seek 
an enhanced penalty, FLA. Stat. §775.082 
specifies merely that “the state attorney 
may seek to have the court sentence the 
defendant as a prison releasee 
reoffender.” From this we may infer that 
the state, at a minimum, must file a 
pleading noticing the proposed enhance- 
ment with the court. However, as with 
violent career criminals, the prison re- 
leasee reoffender statute does not require 
the court to consider a presentence in- 
vestigation before imposing sentence. 

™ These crimes include the commission 
or attempted commission of: treason; 
murder; manslaughter; sexual battery; 
carjacking; home invasion robbery; rob- 
bery; arson; kidnapping; aggravated as- 
sault with a deadly weapon; aggravated 
battery; aggravated stalking; aircraft pi- 
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racy; unlawful throwing, placing or dis- 
charging of a destructive device or bomb; 
any felony that involves the use or threat 
of physical force or violence against an 
individual; armed burglary; burglary of 
an occupied structure or dwelling; and 
any felony violation of § 790.07 (relating 
to felonies committed with firearms), 
§800.04 (lewd, lascivious or indecent as- 
sault), §827.03 (aggravated abuse of a 
child or the disabled) or §827.01(sexual 
performance by a child). With regard to 
burglary of a dwelling, whether the dwell- 
ing is occupied is of no moment for sen- 
tencing purposes as a prison releasee 
reoffender. See State v. White, 24 Fla. L. 
Weekly D1435 (Fla. 2d D.C.A. June 18, 
1999); Scott v. State, 721 So. 2d 1245, 
1246 (Fla. 4th D.C.A. 1998). 

See Stat. §775.082(9)(a)3. 

76 Id. The court must impose the most 
severe penalty provided in order to com- 
ply with the prison releasee reoffender 
act. See Florida v. Maples, 24 Fla. L. 
Weekly D1612 (Fla. 5th D.C.A. July 9, 
1999) (error for court to impose a 30-year 
rather than the statutorily mandatory life 
sentence for defendant convicted of bur- 
glary with an assault). In every case in 
which an otherwise-qualified offender 
does not receive the statutory maximum 
sentence, §775.082(9)(d)2 requires the 
state to explain the sentencing deviation 
in writing by filing a report with the 
Florida Prosecuting Attorneys Associa- 
tion, Inc. 

77 See former Fa. Strat. §775.082(9)(d)1.a. 

78 See former Stat. §775.082(9)(d)1.b. 

79 See Fia. Stat. §775.082(9)(d)1. 

80 The new statute makes clear that only 
the state may determine whether an of- 
fender merits mitigation. Although dif- 
ferent district courts of appeal conflict on 
the issue, compare McKnight v. State, 727 
So. 2d 314 (Fla. 3d D.C.A. 1999) (P.R.R. 
statute leaves no room for anything but 
indicated sentences and court may not 
participate in plea negotiating process,; 
Gray v. State, 24 Fla. L. Weekly D1610 
(Fla. 5th D.C.A. July 9, 1999) (trial court 
has no discretion and must impose the 
minimum mandatory P.R.R. sentence), 
rehearing granted, 1999 Fla. App. LEXIS 
12409 (Fla. 5th D.C.A. September 17, 
1999); State v. Cotton, 728 So. 2d 251 (Fla. 
2d D.C.A. 1998) (permitting trial court 
to engage in fact-finding function to rec- 
ognize victim’s wish not to have defen- 
dant sentenced as a P.R.R. over state’s 
choice not to apply the mitigating excep- 
tion); Wilson v. State, 24 Fla. L. Weekly 
D1659 (Fla. 4th D.C.A. July 14, 1999) 
(trial court has discretion whether to 
impose P.R.R. sentence); State v. Wise, 
24 Fla. L. Weekly D657 (Fla. 4th DCA 
March 10, 1999) (same), there is no ques- 
tion that the statute precludes the court 
from determining on its own that a miti- 
gating exception applies. 

81 See CS/CS/HB 121. 

82 See supra note 27. 

83 These crimes include the commission, 
attempted commission or conspiracy to 
commit any felony violation of Fa. Star. 
§794.011(2)(b), (3), (4) or (5)(1999) or their 
equivalent. 


84 See Fia. Stat. §794.0115(2). 

85 See Fa. Stat. §794.0115(3)(a), (b). 

86 And when the minimum mandatory 
is imposed, the bill still requires a 
memo to be filed, even though, in the 
Legislature’s own words, “there would 
be no reason to prepare a memoran- 
dum.” See CS/CS/HB 113: Comments: 
Reports and Memorandums: Fiscal 
Analysis & Economic Impact State- 
ment, at 16. 

id. 

88 Td. at 14. 

89 Td. 


%° The bill perceives that the new law 
will have the following impact on the 
“year-end inmate population”: +3 for the 
current fiscal year; +96 for fiscal year 
2000-2001; +373, for fiscal year 2001- 
2002; +670 for fiscal year 2002-2003; and 
+1,008 for fiscal year 2003-2004. Id. 

Td. at 16. 

7 

%® See Fia. R. Crim. P. 3.131(b)(3) (1993). 

96 See CS/CS/HB 113: §2: Legislative In- 
tent and Policy, at 15. 
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THE FLORIDA FRANCHISE ACT 


Protection for the In-State 


he Florida Franchise Act (“the act”), F.S. 
§817.416, provides a private right of act to a 
civil litigant' when a person, as defined by the 
act, in selling or establishing a franchise or dis- 
tributorship misrepresents: 

(1) the prospects or chances of success of a proposed or existing 
franchise or distributorship; 

(2) the known required total investment for such franchise or 
distributorship; or 

(3) efforts to sell or establish more franchises or distributor- 
ships than is reasonable to expect the market or market area 
for the particular franchise or distributorship to sustain. 

F.S. §817.416(2)(a)(1-3). 

The remedy for such misrepresentations includes the 
return of all moneys invested in the franchise or distribu- 
torship and reasonable attorneys fees. 

The act defines the term person as “an individual, part- 
nership, corporation, association, or other entity doing 
business in Florida” (Emphasis supplied). F.S. 
§817.416(1)(a). Inasmuch as the private right of action 
afforded under subsection (3) of the act is expressly lim- 
ited to “any person,” the aggrieved purchaser must be 
“doing business in Florida.” 

No appellate court has squarely discussed the issue of 
whether the act applies to govern a dispute between an 
in-state franchisor and an out-of-state franchisee. How- 
ever, four federal district courts in Florida have dealt 
with this issue, albeit with inconsistent results. 

The first such case, Burger King Corporation v. Aus- 
tin, 805 F. Supp. 1007 (S.D. Fla. 1992), involved, in part, 
the motion of Burger King to dismiss the amended coun- 
terclaim of the Austins, who were non-Florida franchi- 
sees of two Burger King restaurants. Among their vari- 
ous claims, the Austins alleged that Burger King had 
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violated the act by intentionally misrepresenting mate- 
rial facts that were intended to induce them to enter into 
a franchise agreement. Jd. at 1022. Burger King, how- 
ever, countered that the Austins did not have standing 
under the act because it applied only to “persons” that 
were “doing business in Florida.” Jd. Judge Hoeveler 
wrote that he “was unable to find any case interpreting 
the Florida Statute as [Burger King] has suggested.” Id. 
Nonetheless, Judge Hoeveler initially accepted the posi- 
tion posited by Burger King and noted, id., that: 

The Florida Franchise Act does not reveal a similar, clear in- 
tention by the Florida legislature to limit its application to 
Florida residents or domiciliaries. The Act defines “person” as 


“an individual, partnership, corporation, association, or other 
entity doing business in Florida.” 


* * * 


Substituting the definition of “person” into the other relevant 
portions of the Florida Franchise Act, demonstrates that the 
Act is only applicable to franchisees and franchisers “doing 
business in Florida.” 


Notwithstanding his comment that the act should not 
apply to non-Florida franchisees, Judge Hoeveler deter- 
mined that Burger King was still subject to the dictates 
of the act because the franchise agreement provided for 
Florida law to govern the agreement. Jd.” Thus, he de- 
nied Burger King’s motion to dismiss the Austins’ claim 
under the act. 

Four months after Austin, Judge Nesbitt entered an 
order on Burger King’s motion to dismiss a counterclaim 
in Burger King Corporation v. Holder, 844 F. Supp. 1528 
(S.D. Fla. 1993). In Holder, Judge Nesbitt accepted that 
“[t]he parties agree that there are no cases which ad- 
dress whether §817.416 applies to the sale of franchises 
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located in other jurisdictions.” Id. at 
1530.° Burger King had filed a mo- 
tion to dismiss the counterclaim of 
Mr. Holder, specifically including 
his claim under the act, because he 
operated his multiple franchises in 
Kansas. Judge Nesbitt denied 
Burger King’s motion, concluding, 
id. at 1530-1531, that: 
Section 817.416(1)(a), however, defines 
“person” as an “individual, partnership, 
corporation, association, or other entity 
doing business in Florida” and prohib- 
its that “person” from misrepresenting 
information relating to a franchise sale. 
Thus, the statute applies to persons 
doing business in Florida who misrep- 
resent information related to the sale or 
establishing of a franchise. Holder al- 
leges that Burger King does business in 
Florida and that portions of the this 
transaction were conducted in Florida. 


Judge Nesbitt did not specifically 
discuss, however, the implication of 
the act’s explicit definition of the 
term “person” when read in pari 
materia with F.S. §817.416(3) 
which, as noted above, provides such 
“person”—who does business in 
Florida—with a right of action 
against the seller of the franchise or 
distributorship. 

Three years later, though, Judge 
Ungaro-Benages, in Barnes uv. 
Burger King Corporation, 932 F. 
Supp. 1441 (S.D. Fla. 1996), reached 
a different result from judges 
Hoeveler and Nesbitt and granted 
the motion of Burger King to dismiss 
Mr. Barnes’ claim under the act. 
Judge Ungaro-Benages wrote, id. at 


Holding that the act 
does not apply to 
protect an out-of- 
state franchisee 
would seemingly 
be consistent with 

recent cases 
under Florida’s 
“Little FTC Act.” 


1443, that: 


The plain language of the Act indicates 
that the Act only applies to “persons” 
that are “doing business in Florida.” 
§817.416(1)(a). Plaintiff was not, and 
does not contend that he was, doing busi- 
ness in Florida. Accordingly, Plaintiff 
lacks standing under the Act.* 


Judge Ungaro-Benages did not 
discuss or cite Judge Nesbitt’s hold- 
ing in Holder, but specifically de- 
clined to follow Judge Hoeveler’s 
earlier decision in Austin, and wrote 
that “this Court does not agree that 
an injustice will result if the Plain- 
tiff in this case, who was able to 
pursue other remedies against the 
Defendant, is unable to seek relief 
pursuant to the Act.” Jd. at 1443. 
“Further, assuming application of 


Right now, thousands of people are dying, 

waiting for transplants. If you’ve decided 

to be an organ and tissue donor, you must 

tell your family now so they can carry out 
your decision later. 


To learn more about donation and 
how to talk to your family, call 
1-800-355-SHARE. 


Share your life. 
Share your decision. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1999 


the Act to bar Plaintiff’s claim can 
be labelled ‘unjust,’ this Court does 
not agree, on the facts of this case, 
that the resulting unfairness is le- 
gally sufficient to override the par- 
ties’ clearly stated intent and the 
plain language of the Act.” Jd. 

The most recent decision dealing 
with this issue is found in Dickinson 
v. Executive Business Group, Inc., 
983 F. Supp. 1395 (M.D. Fla. 1997), 
in which Judge Kovachevich specifi- 
cally acknowledged both the Austin 
and Barnes decisions, id. at 1397, 
but not the Holder decision. In 
Dickinson, Judge Kovachevich prop- 
erly ruled that the choice of Florida 
law provision found in the parties’ 
franchise agreement rendered the 
out-of-state franchisee’s home state 
(i.e., Texas) franchise act inappli- 
cable to the dispute. Jd at 1397. But 
Judge Kovachevich found “that 
plaintiff may have a valid claim 
under the Florida Franchise Act, 
and that leave to amend should be 
freely given when, as in the case at 
bar, justice so requires.” Jd. (empha- 
sis supplied.) Thus, it appeared that 
Judge Kovachevich, in granting 
leave to Mr. Dickinson, a Texas fran- 
chisee, to assert a claim under the 
act, equivocally granted the judicial 
imprimatur of standing under the 
act to a “person” undeniably not do- 
ing business in Florida. 

Holding that the act does not ap- 
ply to protect an out-of-state fran- 
chisee would seemingly be consis- 
tent with recent cases under 
Florida’s “Little FTC Act,” com- 
monly known as the Deceptive and 
Unfair Trade Practices Act, F.S. 
§§501.201-.213.5 For example, in 
Coastal Physicians Services of 
Broward County, Inc. v. Ortiz, 1999 
WL 30699 (Fla. 4th DCA, Jan. 27, 
1999), the Fourth District Court of 
Appeal held that Florida’s Little 
FTC Act is for the protection of only 
in-state consumers. Id.®° Similarly, 
in Delgado v. J.W. Courtesy Pontiac 
GMC-Truck, Inc., 693 So. 2d 602 
(Fla. 2d DCA 1997), the Second Dis- 
trict Court of Appeal held that 
Florida’s Little FTC Act “bestows 
additional substantive remedies on 
the citizens of this state to recover 
economic damages related solely to 
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a product or service purchased in a 
consumer transaction infected with 
unfair or deceptive practices or 
acts.” Id. at 606 (emphasis sup- 
plied). Compare Burger King Corpo- 
ration v. Weaver, 169 F.3d 1310 
(11th Cir.) (dismissal by Judge 
Marcus of Montana franchisee’s 
Montana Unfair Trade Practices 
Act affirmed where laws of Florida 
applied and no claim under Florida’s 
act timely raised), rehearing en banc 
denied, 182 F.3d 938 (11th Cir. 
1999). 

In view of 1) the increasing 
multistate activity by Florida-based 
franchisors, 2) the absence of deci- 
sions from the Florida appellate 
courts, and 3) the irreconcilable de- 
cisions from the federal district 
courts, there is a present need for 
the legislature to clarify its intent 
with regard to the scope of the act 
as it relates to the domicile of the 
franchisees for whom it was obvi- 
ously designed to protect. In such 
clarifying legislation, the legislature 
should be particularly mindful of the 
frequent circumstance in which the 
parties contractually agree to the 
application of Florida law to govern 
their disputes. O 


1 Fra. Stat. §817.416(3) (Civil Provi- 
sions). 

2 Judge Hoeveler stated that “Such 
intent to have the Agreement be subject 
to the laws of the State of Florida dem- 
onstrates that both [Burger King] and 
[the] Austins intended that they be re- 
garded as doing business in Florida.” Jd. 
at 1023. Judge Hoeveler also indicated 
that had the Florida Legislature in- 
cluded a phrase that specifically limited 
the act to only Florida residents or 
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domiciliaries, he would not have deter- 
mined that the act was applicable to the 
franchise agreement between Burger 
King and the Austins because a choice 
of law provision in a contract cannot be 
used to override the legislature’s inten- 
tion. 

3 Apparently, counsel for the parties 
did not cite to Judge Nesbitt the earlier 
decision of Judge Hoeveler in Austin. 
Burger King’s lawyers in Austin were 
not the same lawyers engaged in the 
Holder case. 

* The franchisee, Mr. Barnes, operated 
a Burger King franchise in California. 
Presumably, Mr. Barnes would poten- 
tially have other claims which arise from 
the same facts underpinning the claim 
under the act; viz—breach of the fran- 
chise agreement and fraud in the induce- 
ment (if not barred by Florida’s economic 
loss rule). 

5 In determining whether particular 
conduct violates Florida’s Little FTC 
Act, courts generally consider whether 
the Federal Trade Commission Act, 15 
U.S.C. §§45 et seqg., and federal courts 
deem such conduct to be unfair meth- 
ods of competition. Mack v. Bristol- 
Myers Squibb Co., 673 So. 2d 100 (Fla. 
1st D.C.A. 1996). However, neither the 
Federal Trade Commission Act, nor the 
corresponding Federal Franchise Rule, 
16 C.F.R. §436.1, provides a private 
right of action to a civil litigant to en- 
force such provisions. See, e.g., Banek 


Inc. v. Yogurt Ventures U.S.A., Inc., 6 
F.3d 357 (6th Cir. 1993) (noting that 
the district court dismissed Plaintiff’s 
claim under the Federal Trade Com- 
mission franchise rules, holding that 
there is no private right of action un- 
der those rules); Child World, Inc. v. 
South Towne Centre, Ltd., 634 F. Supp. 
1121 (S.D. Ohio 1986) (same); Baum 
v. Great Western Cities, Inc., 703 F.2d 
1197 (10th Cir. 1983) (same); 
Dreisbach v. Murphy, 658 F.2d 720 
(9th Cir. 1981) (same). The Franchise 
Rule requires a franchisor to provide 
prospective franchisees with a com- 
plete and accurate disclosure—a Uni- 
form Franchise Offering Circular— 
containing 20 categories of information 
about the history of the franchisor and 
the terms and conditions under which 
the franchise operates. 16 C.F.R. 
§436.1(a)(1)—(a)(20); see also Federal 
Trade Commission v. Jordan Ashley, 
Inc., 1994 WL 200775 (S.D. Fla. 1994); 
and Federal Trade Commission v. Wolf, 
1996 WL 812940 (S.D. Fla. 1996). 

6 In Ortiz, the Fourth District Court 
of Appeal, on rehearing, commented 
upon the inapplicability of not only 
Florida’s Little FTC Act to an out-of- 
state consumer, but also the inapplica- 
bility of Florida’s Consumer Collection 
Practices Act, Fia. Star. §§559.55—.785. 
The court stated that “other states can 
protect their own residents, as Florida 
itself does.” 
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IMMUNITY AND 


THE FOREIGN SOVEREIGN 


hile visiting Florida for a seminar, an 

employee of the Brazilian oil monopoly, 

Petrobras, negligently injures a Florida 

resident in an auto accident. The Malay- 
sian government defaults on its contractual obligation 
to pay a Florida engineering firm for services rendered 
in connection with a major environmental cleanup in 
Kuala Lumpur. A U.S. tourist slips and falls while walk- 
ing through an airport in Jamaica which is owned and 
operated by a local airport authority. What do all of these 
scenarios have in common? 

The answer is that they all involve a potential claim 
against a “foreign state” as that term is defined by the 
Foreign Sovereign Immunities Act (FSIA or “the act”).! 
For the lawyer representing the interest of the injured 
U.S. citizen, all three scenarios raise the specter of the 
foreign entity enjoying immunity from suit in a U.S. court 
under the provisions of the FSIA. This article provides 
an overview of the FSIA and the immunity problem faced 
by the U.S. lawyer under the principal provisions of the 
act. It also examines the primary exceptions to immu- 
nity under the act that might allow a suit to proceed 
against the foreign state in a U.S. court.” 


Brief History of Immunity 

Foreign sovereign immunity has a long history in this 
country dating back to the landmark case of Schooner 
Exchange v. M’Faddon,7 Cranch 116, 3 L. Ed. 287 (1812), 
which was regarded as extending almost absolute im- 
munity to foreign states. Over time, however, the U.S. 
courts came to adopt the “restrictive theory” of sovereign 
immunity. Under this theory, the foreign state enjoyed 
immunity only for its public acts and not for acts arising 
out of a state’s strictly commercial or private activity.‘ 
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Adoption of the theory was viewed as necessary given 
the ever increasing involvement of governments either 
directly or indirectly in traditionally private matters such 
as international commerce.’ In addition, by adopting the 
restrictive theory, the U.S. fell in line with many other 
jurisdictions throughout the world that were already lim- 
iting government immunity to public acts.® 

The U.S. courts found application of the restrictive 
theory difficult. The courts had problems establishing 
standards for differentiating between public and private 
acts.’ Moreover, the courts routinely deferred to the po- 
litical branches (namely, the U.S. State Department) on 
the question of whether immunity should be granted to 
a particular foreign state.® As a result, political consid- 
erations and diplomatic pressure often influenced the 
court’s decisions, as opposed to a strict legal application 
of the restrictive theory.°® 

Congress passed the Foreign Sovereign Immunities Act 
in 1976 to provide clearer standards for resolving immu- 
nity questions and to free the political branches from 
the diplomatic and political pressures that hampered the 
resolution of these questions." The FSIA essentially codi- 
fied the restrictive theory of immunity and established a 
comprehensive framework for resolving claims of immu- 
nity in any civil action against a foreign state or its po- 
litical subdivisions, agencies, or instrumentalities." 


Presumption of Immunity 

The cornerstone of the FSIA is a broad grant of immu- 
nity to foreign states. The act declares foreign states 
immune from suit in any civil action in any court of the 
United States, whether state or federal.'? However, what 
the act gives, it is quick to take away. The act carves out 
significant exceptions to the immunity in several statu- 
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torily defined circumstances." As 
discussed in detail below, these ex- 
ceptions are far reaching and bring 
a great deal of foreign sovereign con- 
duct within the cognizance of the 
U.S. courts. 

Once a defendant establishes that 
it qualifies as a “foreign state” within 
the meaning of the act, the state is 
presumed to be immune.” The plain- 
tiff must then prove that one of the 
exceptions to immunity applies un- 
der the particular facts of the case.’° 
Even if the plaintiff successfully es- 
tablishes an exception to immunity, 
the plaintiff will not be entitled to a 
jury trial under the FSIA."* 


Sole Basis for Jurisdiction 
over a Foreign State 

It is important to emphasize that 
the FSIA is the sole basis for obtain- 
ing jurisdiction over a foreign state 
in a civil action in a U.S. court.!’ That 
is, if the potential defendant quali- 
fies as a foreign state within the 
meaning of the act and no exception 
applies, it cannot be sued in a state 
or federal court in the United 
States.'* In short, the court’s subject 
matter jurisdiction depends entirely 
on the applicability of one of the enu- 
merated exceptions to immunity.’ 


A State is a State... 
and More 

The FSIA defines a “foreign state” 
to include 1) a political subdivision 
of a foreign state, or 2) an agency or 
instrumentality of a foreign state.” 
The act then defines “an agency or 
instrumentality of a foreign state” 
as an entity 1) which is a separate 
legal person, corporate or otherwise 
and 2) which is (a) an organ of a for- 
eign state or political subdivision 
thereof or (b) a majority of whose 
ownership interest is owned by a 
foreign state or a political subdivi- 
sion thereof.”! This definition is 
broad enough to cover foreign gov- 
ernment-owned corporations, and 
such corporations enjoy the broad 
grant of immunity provided by the 
act.” An individual may also qualify 
for immunity under the act if the 
individual’s employer is a foreign 
state and the individual was acting 
in his or her official capacity and 
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If the potential 
defendant qualifies 
as a foreign state 
within the meaning 
of the act and no 
exception applies, it 
cannot be sued ina 
state or federal court 
in the United States. 


within the scope of his or her author- 
ity when he or she engaged the acts 
which are the subject of the law- 
suit.” 

To illustrate how the definition of 
a foreign state might be applied, 
consider the three entities men- 
tioned in the scenarios at the begin- 
ning of this article: the Malaysian 
government, the local airport au- 
thority in Jamaica, and Petrobras. 
The “Malaysian government,” as- 
suming the term refers to the state 
of Malaysia, clearly qualifies as a 
foreign state.** The Jamaican air- 
port authority would also appear to 
easily qualify for immunity, assum- 
ing it is majority owned by the Ja- 
maican state. A more murky issue 
could arise with respect to 
Petrobras. Does it qualify as an 
agency or instrumentality of a for- 
eign state? 

To qualify as an agency or instru- 
mentality of a foreign state, 
Petrobras must first meet the re- 
quirement of being a separate legal 
person.” Courts dealing with this 
provision have applied the “legal 
characteristics test.””° Under this 
test, an entity is a separate legal 
person if it can function legally in- 
dependent of the state.?’ This re- 
quires that the entity take the form 
of a corporation, association, foun- 
dation, or any other entity which can 
sue or be sued in its own name, con- 
tract in its own name, or hold prop- 
erty in its own name under the law 


of the foreign state that created it.”® 

Petrobras, as an entity incorpo- 
rated under the laws of Brazil,” 
would likely have little trouble 
meeting the above test. However, 
Petrobras must also prove 1) that it 
is either majority owned by the for- 
eign state or a political subdivision 
thereof or 2) that it is an “organ” of 
the state. 

Proving majority ownership by 
the state would be seem to be a 
straightforward task. However, dif- 
ficulties arise when the entity be- 
ing sued is not directly owned by the 
foreign state but indirectly owned 
through an entity that is itself ma- 
jority owned by the foreign state. 
The Petrobras enterprise, for ex- 
ample, actually consists of a parent 
company that is majority owned by 
the state of Brazil and several sub- 
sidiaries that are owned by the par- 
ent company.” The parent company 
clearly qualifies as an agency or in- 
strumentality of a foreign state by 
virtue of Brazil’s majority ownership 
interest. However, the question 
arises as to whether the subsidiar- 
ies qualify as agencies or instrumen- 
talities of a foreign state by virtue 
of being majority owned by an 
agency or instrumentality of the 
state of Brazil. 

This situation, known as the “tier- 
ing” problem, has caused a split in 
the federal circuits. The Ninth and 
Third circuits have held that tier- 
ing should not be allowed—that is, 
the subsidiary should not qualify as 
a foreign state simply because its 
parent qualifies as an agency or in- 
strumentality of a foreign state by 
virtue of being owned by the foreign 
state.*! The Seventh Circuit has al- 
lowed tiering and has granted the 
presumption of immunity for this 
type of indirectly owned entity.*” 

If the Petrobras subsidiary at is- 
sue does not meet the majority ewn- 
ership test because of the tiering 
problem or otherwise, it might still 
qualify as an agency or instrumen- 
tality of a foreign state if it is an 
“organ” of a foreign state or a politi- 
cal subdivision thereof. In determin- 
ing whether an entity is an organ 
within the meaning of this provi- 
sion, courts look to whether the 
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entity’s purpose and functions are 
integral to and controlled by the for- 
eign state.** In making this deter- 
mination, the following factors are 
considered: 1) whether the foreign 
state created the entity for a na- 
tional purpose; 2) whether the for- 
eign state actively supervises the 
entity; 3) the foreign state hires 
public employees and compensates 
them; 4) whether the entity holds 
exclusive rights to some right in the 
country; and 5) whether the entity 
is treated as a part of the govern- 
ment under the laws of the foreign 
state.** These factors allow the 
courts to take a flexible approach to 
resolving this issue based on the 
nature and purpose of the entity and 
the extent of state involvement in 
and control of its affairs.* 
Obviously, more facts would be 
needed to determine whether a sub- 
sidiary of Petrobras would qualify 
as a foreign state. The example, 
however, does provide a flavor of the 
thorny issues that can arise in ap- 
plying the FSIA’s expansive defini- 
tion of a foreign state to a particu- 
lar entity. It should also alert 
counsel to the fact that the defini- 
tion is quite flexible and covers en- 
tities that at first blush might not 
be thought of as foreign sovereigns. 


The Heart of the FSIA: 
Exceptions to Immunity 

At the core of the FSIA lie the sev- 
eral exceptions to immunity that 
will allow a court to exercise juris- 


diction in an action against an en- 
tity that qualifies as a foreign state. 
This article will deal with the fol- 
lowing three of these exceptions as 
they seem to appear most frequently 
in the case law and appear to be the 
most relevant to the general U.S. 
practitioner: 1) waiver of immu- 
nity;°* 2) commercial activities oc- 
curring in the U.S. or causing a di- 
rect effect in this country 
(“commercial activities” excep- 
tion);*” and 3) noncommercial torts 
occurring in the U.S. (“noncommer- 
cial torts” exception).*® 


Explicit and Implicit Waiver 

An exception to immunity arises 
under §1605(a)(1) of the act when 
the foreign state has waived its im- 
munity “either explicitly or by im- 
plication, notwithstanding any 
withdrawal of the waiver which the 
foreign state may purport to effect 
except in accordance with the terms 
of the waiver.” Courts have sug- 
gested that this exception requires 
proof of the foreign state’s subjective 
intent to waive immunity.*? Not sur- 
prisingly, an explicit waiver is usu- 
ally found where contract language 
clearly and unambiguously states 
that the parties intended a waiver 
and, therefore, adjudication of the 
dispute in the U.S.“ 

A more difficult question is that 
of waiver by implication. Courts 
have generally construed this 
waiver narrowly and have found 
that such a waiver arises in three 


situations: 1) when the foreign state 
has agreed to arbitrate in a U.S. fo- 
rum;*! 2) when the foreign state has 
agreed that the law of a US. juris- 
diction should govern the dispute;*” 
3) when the foreign state has filed a 
responsive pleading in an action 
without raising the defense of sov- 
ereign immunity.** Courts consider 
these three situations clear evidence 
of waiver but have been reluctant 
to find an implied waiver when the 
circumstances were not so unam- 
biguous.* 

Of special note to counsel is the 
last of the three types of implied 
waiver: waiver by the failure to pre- 
serve the immunity defense in a re- 
sponsive pleading. Counsel for the 
foreign state must be extraordinar- 
ily careful to raise the sovereign 
immunity defense at the earliest 
opportunity in the proceeding.* 


The Commercial 
Activity Exception 

Consistent with the “restrictive 
theory” of immunity codified in the 
FSIA, the primary exception to im- 
munity under the act stems from the 
foreign state’s commercial activi- 
ties.“ Under the commercial activ- 
ity exception, a foreign state is not 
immune if the plaintiffs action is 
“based upon” 1) a commercial activ- 
ity carried on in the U.S. by the for- 
eign state; 2) an act performed in the 
U.S. in connection with a commer- 
cial activity of the foreign state out- 
side the U.S.; or 3) an act outside 
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the U.S. that was taken in connec- 
tion with a commercial activity of 
the foreign state outside of the U.S. 
and that caused a direct effect in the 
U.S.” Thus, the exception actually 
comprises three distinct clauses that 
provide independent grounds for 
exercising jurisdiction over the for- 
eign state. 

The threshold question when 
analyzing the commercial activity 
exception is whether the activity of 
foreign state was commercial rather 
than public. The act’s definition of 
commercial activity reveals little 
about on the meaning of the 
phrase.*® However, it does dictate 
that it is the nature of an activity 
that determines its commercial 
character, not the purpose underly- 
ing it. Thus, the fact that the for- 
eign state engaged in an act for a 
public purpose does not render the 
act public. The proper focus is 
whether the particular actions that 
the foreign state performs, whatever 
the motive behind them, are the type 
of action by which a private party 
engages in trade or commerce.‘ Ac- 
cording to the U.S. Supreme Court, 
whenever “a foreign government 
acts, not as a regulator of a market, 
but in the manner of a private 
player within it, the foreign 
sovereign’s actions” qualify as com- 
mercial under the FSIA.° 

If the activity is found to be com- 
mercial, the next question becomes 
whether the act fits within one of the 
three clauses set forth above. The 
focus of all three of these clauses is 
the nexus between the foreign 
state’s commercial activity and the 
U.S. The case law interpreting and 
applying these clauses is extensive, 
with the courts routinely engaging 
in fact intensive analyses of whether 
the foreign state’s commercial con- 
duct had a sufficient nexus with the 
U.S. to fall within the exception. A 
recurring theme in these analyses 
is the requirement that plaintiffs 
cause of action arise directly from 
the foreign state’s commercial activ- 
ity in the U.S. or the act outside of 
the U.S. that causes a direct effect 
in the U.S.*! 

A typical case might involve cir- 
cumstances similar to the scenario 
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in which the Malaysian government 
defaults on its contractual obliga- 
tion to the Florida engineering firm. 
Is the Florida engineering firm’s 
action “based upon” the state of 
Malaysia’s commercial activity in 
the U.S. within the meaning of the 
exception? Even with the limited 
facts that the scenario presents, 
there is a strong argument that the 
exception applies. 

As to the threshold question, it 
seems fairly certain that a court 
would find that contracting for en- 
gineering services is a commercial 
act (notwithstanding any public 
purpose asserted by Malaysia in 
entering into the contract). Con- 
tracting for engineering services is 
the type of act in which private per- 
sons commonly engage and is, there- 
fore, “commercial.”*? Once this 
threshold is crossed, the question 
becomes whether the commercial 
activity falls within one of the three 
clauses. 

Recent case law suggests that the 
third clause of the exception is broad 
enough to support jurisdiction.® 
Under this clause, there is jurisdic- 
tion if the action is based on an act 
outside the U.S. that was taken in 
connection with a commercial activ- 
ity of the defendants outside of the 
U.S. and that caused a direct effect 
in the U.S. The U.S. Supreme Court 
has ruled that the breach of a con- 
tractual obligation to be performed 
in the U.S. is a sufficient direct ef- 
fect to fall within the exception.™ 
Thus, as long as the Florida firm 
could show that Malaysia’s breach 
of the contract amounted to a breach 
of an obligation to be performed in 
the U.S., e.g., the obligation to make 
payment in the U.S., the exception 
to immunity would likely apply. On 
the other hand, if the Malaysian 
government had no duty to perform 
in the U.S., the mere breach of the 
contract abroad resulting in finan- 
cial loss to a Florida corporation in 
the U.S. would likely be insufficient 
to establish the exception.” 

Of course, the foregoing analysis 
is just one of the many permutations 
that could arise in the scenario de- 
pending on the facts and circum- 
stances. However, it does underscore 
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the far reach of the commercial ac- 
tivity exception and how even lim- 
ited commercial contact by a foreign 
state with the U.S. can subject the 
foreign state to the jurisdiction of 
the U.S. courts. 


Noncommercial Torts 

One motivating factor behind en- 
actment of the FSIA was to address 
injuries suffered by U.S. citizens in 
traffic accidents caused by employees 
acting within the scope of their em- 
ployment with foreign nations or their 
instrumentalities.*® Consequently, 
the FSIA includes an exception for 
noncommercial tortious acts of a for- 
eign state occurring in the U.S. 

Under this exception, a foreign 
state is not immune for acts, not oth- 
erwise encompassed in the commer- 
cial activities exception above, in 
which money damages are sought 
against a foreign state for personal 
injury or death or damage to prop- 
erty, occurring in the U.S. and 
caused by the tortious act or omis- 
sion of that foreign state or of any 
official or employee of that foreign 
state while acting within the scope 
of his or her office or employment.*’ 
However, the exception does not 
apply to 1) any claim based upon the 
exercise or performance or the fail- 
ure to exercise or perform a discre- 
tionary function regardless of 
whether the discretion be abused, or 
2) any claim arising out of malicious 
prosecution, abuse of process, libel, 
slander, misrepresentation, deceit, 


or interference with contract 
rights.** Punitive damages are not 
recoverable against a foreign state 
under the act but are recoverable 
against an agency or instrumental- 
ity thereof.*® 

The question of whether the 
tortfeasor was an employee of for- 
eign sovereign for purposes of the 
exception is governed by state law. 
The exception applies only when the 
tortious acts or omissions of a for- 
eign state occur in the U.S. In fact, 
it has been held that the exception 
applies only when the entire tort 
takes place in the U.S.* It is clear 
that the mere fact that the plaintiff 
suffered injury in the U.S. as a re- 
sult of tortious acts occurring abroad 
is not sufficient to bring the action 
within the exception. 

Thus, for the U.S. tourist who 
slips and falls in the Jamaican air- 
port, the FSIA will likely preclude 
an action against the government- 
owned airport authority in a U.S. 
court. As for the person injured by 
the employee of Petrobras in a traf- 
fic accident in Florida, the result 
could be different. The tort having 
clearly occurred in the U.S., the im- 
munity issue would likely boil down 
to whether the employee was acting 
within the course and scope of his 
or her employment with Petrobras 
at the time of the accident under 
Florida law® (and, as discussed 
above, whether the particular sub- 
sidiary of Petrobras, if any, quali- 
fies as a foreign state within the 


meaning of the act). 


Conclusion 

As U.S. citizens become increas- 
ingly engaged in international 
travel and commerce, they will in- 
creasingly interact with foreign sov- 
ereigns and their agencies and in- 
strumentalities. Attorneys handling 
tort and contract claims arising 
from this type of interaction must 
have a thorough understanding of 
the FSIA. On one hand, the act will 
dictate whether the foreign entity 
will qualify as a foreign state and, 
therefore, enjoy the broad grant of 
immunity from suit in any U.S. 
court. On the other hand, it will con- 
trol whether the immunity can be 
overcome based on state conduct 
falling within one of the act’s far 
reaching exceptions. 

Paramount among these excep- 
tions is the one addressing the for- 
eign state’s commercial activity oc- 
curring in the U.S. or causing a 
direct effect in the U.S. This excep- 
tion is broad enough to reach con- 
duct that was motivated entirely by 
a public purpose as long as it is the 
type of conduct in which private per- 
sons commonly engage. It is also 
broad enough to reach commercial 
conduct that has only a limited 
nexus to the U.S., such as the mere 
breach of a contractual obligation to 
be performed in the U.S. U 
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preting the FSIA and dealing with the 
many issues arising thereunder is exten- 
sive. The purpose of this article is to 
serve merely as an introduction to the 
act and some of the more common issues 
it presents. 

3 Verlinden B.V. v. Central Bank of Ni- 
geria, 461 U.S. 480, 486 (1983). The 
theory of absolute immunity arose from 
principles of international grace and co- 
mity but was not constitutionally man- 
dated. Id. 

* Verlinden, 461 U.S. at 487. 

5 Joseph W. Hardy, Jr., Wipe Away the 
Tiers: Determining Agency or Instrumen- 
tality Status under the Foreign Sover- 
eign Immunities Act, 31 Ga. L. Rev. 1121, 
1125 (1997). 

® Karen Geller, The Interplay Between 
the Foreign Sovereign Immunities Act 
and ERISA: The Effects of Gates v. Vic- 
tor Fine Foods, 29 U. Miami INTER-Am. 


L. Rev. 575, 585 (1998). For a century 
and half, the Executive Branch through 
the State Department routinely re- 
quested immunity in actions against 
friendly foreign sovereigns. Verlinden, 
461 U.S. at 486. In 1952, the State De- 
partment changed this policy and 
adopted the restrictive theory of immu- 
nity. The issuance of a letter by Jack B. 
Tate, the acting legal advisor to the At- 
torney General, commonly known as the 
“Tate Letter,” marked this policy change 
and initiated the application of the re- 
strictive theory in the U.S. courts. Jd. 
at 487. 

7 Danny Abir, Foreign Sovereign Im- 
munities Act: The Right to a Jury Trial 
in Suits Against Foreign Government- 
Owned Corporations, 32 Stan. J. Int’. L. 
159, 165 (1996). Courts are still strug- 
gling with this distinction even under 
the FSIA. Id. 
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Florida Tort Reform—1999 


n early June, Governor Jeb 
Bush signed House Bill 775 
into law, which significantly 
overhauled Florida tort law. 
These changes affect 1) products li- 
ability; 2) punitive damages; 3) ap- 
portionment; 4) negligent hiring; 5) 
premises liability; and 6) dangerous 
instrumentalities. There are nu- 
merous other legislative “tweaks” to 
current law affecting mediation,' 
frivolous pleadings,” taxable costs 
and expedited trials,’ itemized ver- 
dicts,* and mediation of nursing 
home cases.° The purpose of this 
article is to familiarize practitioners 
with the main substantive catego- 
ries of the legislation, which will 
apply to causes of action arising af- 
ter October 1, 1999. All changes 
appear to be in accordance with the 
notion of making Florida a more 
business-friendly state. 


Products Liability 

The greatest change to the litiga- 
tion of product liability claims is a 
shortening of the statute of repose. 
F.S. §95.031 (1999) essentially cuts 
off liability claims 12 years after a 
product is put into service by creat- 
ing a conclusive presumption that 
all products have a useful life of 10 
years. An exception is carved out for 
aircraft, railroad equipment, large 
vessels, and improvements to real 
property, where the repose period 
is extended to 20 years. A longer 
period of repose will apply to those 
products specifically warranted to 
have a useful life longer than 10 
years. This statute of repose may 
only be avoided where there is “sub- 
stantial and factual support” for a 


by Walter G. Latimer 


This article 
familiarizes 
practitioners with 
the main substantive 
categories of the 
legislation, which will 
apply to causes of 
action arising after 
October 1, 1999. 


claim of concealment. Any claim 
that is now viable will remain so if 
brought by July 1, 2003. 

Certain product liability defenses 
were broadened and codified. For 
example, §768.1257 codifies the 
“state-of-the-art” defense to product 
liability claims, allowing a factfinder 
to consider what the state of the art 
was at the time of manufacture, 
rather than at the time of the loss 
or injury. A “government rules” de- 
fense in §768.1256 creates a rebut- 
table presumption that a product is 
not unreasonably dangerous if, at 
the time the specific unit of the prod- 
uct was delivered, the manufacturer 
complied with all relevant federal or 
state statutes or regulations then in 
effect. This statute is evenhanded 
in its application. If there is non- 
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compliance with the relevant stat- 
ute or regulation, there is a rebut- 
table presumption that the product 
is defective or unreasonably defec- 
tive. The only exception is for drugs 
removed from the market by the 
FDA. 

The evidence rule requiring ex- 
clusion of evidence of a subsequent 
remedial measures, §90.407, has 
been broadened to conform more 
closely with its federal counterpart, 
as well as to clarify the point in time 
that a measure becomes “subse- 
quent.” Currently, measures taken 
anytime after a product is created, 
but before an injury to a plaintiff is 
sustained, are not considered to be 
subsequent remedial measures.® 
The revised statute makes it clear 
that inadmissible remedial mea- 
sures are those taken after any in- 
jury is caused, not just injury to a 
particular plaintiff. The statute was 
further amended to allow evidence 
of subsequent measures for other 
purposes, such as ownership, control, 
feasibility, or for impeachment.’ 

Overall, there is strong logical 
support for these amendments. 
Once fully phased in, they should 
bring more certainty and predict- 
ability to products cases. Practitio- 
ners should carefully determine the 
date a product is placed in service, 
when the injury occurs, what the 
state of the art was and what gov- 
ernment regulations existed on the 
date of manufacture, and whether 
any remedial measures taken were 
before or after an injury. 


Punitive Damages 
Fundamental changes have been 
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made to the law relating to punitive 
damages. Existing law is relatively 
straightforward: No claim for puni- 
tive damages is allowed until there 
is a showing of evidence in the 
record that would provide a reason- 
able basis for such recovery.* Once 
that threshold has been crossed, a 
defendant could be held liable if con- 
duct supporting punitive damages 
is proven by a mere preponderance 
of the evidence. The bar has been 
raised. Section 768.72(2) now re- 
quires proof of such conduct by clear 
and convincing evidence. Proof of 
“intentional misconduct” now re- 
quires a showing that a defendant 
has actual knowledge of both the 
wrongfulness of its conduct and a 
high probability that an injury to a 
claimant would result. “Gross neg- 
ligence” means conduct so reckless 
or wanting in care as to constitute 
conscious disregard or indifference to 
the life, safety, or rights of others. 

The punitive damage liability of 
employers has been significantly 
modified. Existing law has been de- 
fined by the familiar Mercury Mo- 
tors® standard, i.e., in order to impose 
punitive damages against an em- 
ployer, there must be fault shown, 
independent of its employee’s con- 
duct. While there was no liability for 
punitive damages under a respon- 
deat superior theory, all that was 
necessary was simple negligence 
proven by the greater weight of the 
evidence. Now, an employer must be 
shown to have “actively and know- 
ingly participated” in its employee’s 
wrongful conduct, condoned the con- 
duct, or engaged in grossly negligent 
conduct itself. 

The amount of punitive damages 
recoverable has been limited under 
§$768.73—768.737. The general 
rule is that punitive damages are 
capped at the greater of three times 
the actual damages or $500,000. If 
the wrongful conduct was “moti- 
vated solely by unreasonable finan- 
cial gain,” punitive damages are 
capped at the greater of four times 
the actual damages or $2 million. 
Only where there has been a spe- 
cific intent to cause harm is the cap 
removed. Courts may reduce, but 
not increase, these awards. In F.S. 


“Intentional 
misconduct” now 
requires a showing 
that a defendant has 
actual knowledge of 
the wrongfulness of 
its conduct and a 
high probability that 
injury would result. 


§768.735 (1999), exceptions to the 
caps are created for civil actions 
based on abuse of children, the eld- 
erly, or the developmentally dis- 
abled, in which the limit is three 
times the actual damages with no 
dollar cap. In F.S. §768.736 (1999), 
a final exception is created for 
drunken tort-feasors, i.e., those hav- 
ing a blood alcohol content of 0.08 
percent or more, where there is no 
cap. 

The legislature addressed what 
some perceived as an inherent un- 
fairness whereby a defendant could 
be exposed to numerous punitive 
damage claims arising from the 
same conduct. The argument 
against such multiple exposure is 
that because punitive damages are 
created to punish, no public policy 
goal is satisfied after the first pun- 
ishment. Under the new law, a party 
is liable for punitive damages only 
once.'° A party will not face punitive 
damage exposure a second time for 
the same course of conduct unless 
there is a judicial determination 
that the prior punitive damage 
award was insufficient to punish 
that party. Contingent fees on pu- 
nitive damage awards must be 
based upon the final judgment en- 
tered, rather than the jury award.'! 


Apportionment 

The apportionment statute, 
§768.81, has been substantially 
changed with respect to joint and 
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several liability. Already complex, 
this statute now has many more 
arbitrary gradations of liability that 
will undoubtably make it more dif- 
ficult than it already is to determine 
whether a party won or lost follow- 
ing ajury award. Essentially, there 
are four “levels,” based upon a 
party’s percentage of fault. The 
lower a defendant’s percentage of 
fault, the less likely it need answer 
to a plaintiff beyond its pro rata 
share. 

When there is any fault appor- 
tioned against the plaintiff and a 
particular defendant’s degree of 
fault is: 

1) Less than or equal to 10 per- 
cent, there is no joint and several 
liability at all; 

2) At least 10 percent but less 
than 25 percent, there is no joint and 
several liability for economic dam- 
ages in excess of $200,000; 

3) At least 25 percent but less 
than 50 percent, there is no joint and 
several liability for economic dam- 
ages in excess of $500,000; and 

4) At least 50 percent, there is no 
joint and several liability for eco- 
nomic damages in excess of $1 mil- 
lion. 

The economic damages appor- 
tioned are in addition to the eco- 
nomic and noneconomic damages 
already apportioned to that defen- 
dant based upon its percentage of 
fault. 

If there is no comparative fault 
attributed to the plaintiff, and a 
particular defendant’s degree of 
fault is: 

1) Less than 10 percent, there is 
no joint and several liability; 

2) At least 10 percent but less 
than 25 percent, there is no joint and 
several liability for economic dam- 
ages in excess of $500,000; 

3) At least 25 percent but less 
than 50 percent, there is no joint and 
several liability for economic dam- 
ages in excess of $1 million; and 

4) At least 50 percent, there is no 
joint and several liability for eco- 
nomic damages in excess of $2 mil- 
lion. 

Finally, if any defendant’s fault is 
less than the plaintiffs, there is no 
joint and several liability as to that 
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defendant. Prior law making joint 
and several liability apply where 
total damages are less than $25,000 
has been repealed. 

While these various apportion- 
ment categories may be difficult to 
remember, practitioners should 
keep in mind the ultimate goal of 
the statute. Joint and several liabil- 
ity favors plaintiffs. The greater the 
degree of fault, the more likely there 
will be joint and several liability, 
and the more a plaintiff is favored. 
Conversely, the less a defendant is 
found to be at fault, the less likely 
there will be joint and several liabil- 
ity, and the more a particular de- 
fendant will be insulated from liabil- 
ity beyond its pro rata share. 


Negligent Hiring 

Employers have been given a 
long-sought safe harbor from negli- 
gent hiring claims in §768.096. This 
new statute insulates employers 
from damages sought by third par- 
ties based upon the intentional con- 
duct of an employee by creating a 
presumption that the employee was 
not negligently hired if a back- 
ground investigation is done. This 
investigation must include five enu- 
merated elements: (1) a criminal 
background check; (2) a reference 
check; (3) completion of a job appli- 
cation that inquires into prior crimi- 
nal convictions; (4) a driver’s license 
check; and (5) an interview. Failure 
to perform such an investigation cre- 
ates no presumption of negligence. 


Premises Liability 

Owners and possessors of real 
property have been afforded new 
protections under F.S. §768.075, 
which already afforded immunity 
from liability to injuries sustained 
by trespassers. The blood alcohol 
level necessary to create immunity 
from injuries to impaired persons 
have been lowered to 0.08 percent, 
in harmony with the criminal stan- 
dard for driving under the influence. 
Similarly, under new F.S. §768.36 
(1999) a new affirmative defense 
was created that is reminiscent of 
contributory negligence. If a plain- 
tiff was under the influence of alco- 
hol (at least 0.08 percent) or drugs, 


Real property 
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F.S. §768.075, 

which already 
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by trespassers. 


and was over 50 percent liable for 
his own injuries, recovery is barred. 

The immunity is abrogated only 
by intentional or grossly negligent 
conduct of a property owner. A tres- 
passer does not become an invitee 
unless expressly invited upon the 
property or there has been a “clear 
intent” to hold the property open to 
persons whose status is at issue. For 
undiscovered trespassers, there is 
no duty to warn of dangerous condi- 
tions, only to refrain from inten- 
tional misconduct. For discovered 
trespassers, the duty is to refrain 
from grossly negligent or intentional 
conduct, and to warn of dangerous 
conditions not readily observable. 
This statute is to have no effect on 
the attractive nuisance doctrine. 
Finally, there is no liability for in- 
juries sustained while a claimant 
was committing a felony. 


Dangerous Instrumentality 
For almost as long as there have 
been automobiles, Florida has held 
owners of vehicles involved in acci- 
dents liable under its dangerous in- 
strumentality doctrine.’ The doc- 
trine was changed in 1989 to 
recognize the reality that long-term 
leases were merely a financing al- 
ternative to purchasing vehicles, 
and leasing companies were ab- 
solved from liability where its cus- 
tomers maintained a specified level 
of liability insurance.'* The excep- 
tions have now been broadened to 


protect rental car companies rent- 
ing vehicles under short-term 
leases. A rental company is deemed 
an owner only up to $100,000 per 
person/$300,000 per incident for 
bodily injury and $50,000 for prop- 
erty damage. If the renter or opera- 
tor of the vehicle is uninsured or has 
less than $500,000 combined single 
limit coverage, the rental company 
is liable for up to an additional 
$500,000 in economic damages only, 
reduced pro tanto by the coverage of 
the vehicle operator. 


Conclusion 

Trial attorneys must be aware of 
the significant changes created in 
these practice areas. The entire bill 
can be found online at 
www.leg.stat.fl.us/session/1999. 
Like it or not, these legislative 
changes will profoundly affect many 
substantive areas of law into the 
21st century. O 
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Smith, 393 So.2d 545 (Fla. 1981). 
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Claims of Right in Theft 
and Robbery Prosecutions 


n theft! and robbery cases, 

“claim of right” refers to a 

claim by the defendant that he 

has some right to possess the 
property he took from the victim. 
There are two basic types of claims 
of right: a “specific” claim, i.e., a 
claim to possess the specific prop- 
erty taken; and a “debt” claim, i.e., 
a claim that the property taken will 
satisfy a debt the victim owes. A 
second distinction to be noted is 
that between an “actual” claim and 
a “good faith” claim. In the former, 
the defendant does have the right 
to possess the property taken, or the 
victim does owe the defendant a 
valid debt. In the latter, the defen- 
dant mistakenly, but in good faith, 
believes he is entitled to the prop- 
erty or the debt is due. 

Although often spoken of as a 
defense, claims of right are not af- 
firmative defenses. An affirmative 
defense concedes the state’s prima 
facie case but adds further facts 
that negate criminal! liability. 
Claims of right do not concede the 
state’s prima facie case but rather 
dispute one of its crucial elements: 
the mens rea (i.e., the intent to 
steal, which in turn is the intent to 
take the property of another).? 

Claims of right are well-recog- 
nized in Florida theft cases. The 
availability of such claims in 
Florida robbery cases was unques- 
tioned until 1991, when the First 
District issued its opinion in Tho- 
mas v. State (Thomas II), 584 So. 
2d 1022 (Fla. lst DCA 1991). That 
case disallowed a debt claim of right 
for two reasons: 1) Debt claims were 
not recognized in the common law, 
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and 2) claims of right were rejected 
in the enactment of the 1974 crimi- 
nal code. 

This article first discusses the 
history of claims of right in the 
Florida case law. Thomas IJ is then 
analyzed. The article concludes 
that, although Thomas II may be 
correct that a debt claim of right 
was unavailable under the facts of 
that case, Thomas II is wrong to the 
extent it concluded that claims of 
right are no longer available in any 
robbery case. 


Claims of Right in 
Florida Theft Cases 

In theft cases, it is well-settled 
that “the defendant’s honest belief 
in [his] right to the [property taken] 
... negates the specific intent that 
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is an indispensable element of the 
crime ... .”°> Claims of right are 
available even if the defendant’s 
belief is unreasonable. The claim is 
valid if it is made “in good faith|,] 
however puerile or mistaken the 
claim may in fact be”; the claim will 
be disallowed only if it “is dishon- 
est, a mere pretence.”* 

Although the question of the 
defendant’s belief is ordinarily a 
jury question, a judgment of acquit- 
tal is appropriate “when the evi- 
dence of good faith is uncontra- 
dicted and all the circumstances 
corroborate the claim of taking in 
good faith of ownership... .”° Fur- 
ther, “[w]here the taking is open, 
and there is no subsequent attempt 
to conceal the property, and no de- 
nial, but an avowal, of the taking, 
a strong presumption arises that 
there was no felonious intent... .”° 
However, “[allthough secreting of 
the proceeds may be a factor in the 
jury’s consideration of whether the 
defendant’s belief is an honest or 
spurious one, ... claim of right does 
not require that . . . the actual tak- 
ing be openly accomplished.”’ 

The reported theft cases almost 
always involve specific claims of 
right. Although no Florida cases 
expressly consider whether debt 
claims of right are available, the 
Third District did not question the 
availability of such a claim in what 
may be a debt claim situation.*® 


Claims of Right in 
Florida Robbery Cases 

The Florida Supreme Court has 
indicated in dicta that it would rec- 
ognize claims of right in robbery 
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prosecutions.’ Further, this conclu- 
sion seems to follow from the fact 
that “it is legally impossible to prove 
robbery without proving [theft]”!° 
and, as just noted, claims of right 
are available in theft prosecutions. 

The first reported Florida case to 
expressly address the question— 
Thomas v. State (Thomas I), 526 So. 
2d 183 (Fla. 3d DCA 1988)—adopted 
this latter logic to conclude that spe- 
cific claims of right are available in 
robbery cases. In the only other re- 
ported decision on point—Thomas 
II—the defendant asserted a debt 
claim of right and the property 
taken was money. As just noted, 
Thomas IT held the claim was un- 
available because 1) the common 
law did not recognize debt claims of 
right, and 2) the enactment of a new 
statutory robbery offense in the 
1974 Florida Criminal Code abro- 
gated claims of right in robbery 
cases. 

As to the first point, the court, af- 
ter noting that “most jurisdictions” 
recognize specific claims of right, but 
“many jurisdictions” deny debt 
claims, said it agreed with the lat- 
ter jurisdictions because, in debt 
claims, “the defendant has no own- 
ership or immediate possessory in- 
terest in the specific property taken, 
i.e., money, and under such circum- 
stances the requisite intent to steal 
is present.”" 

As to the second point, the court 
asserted: 

Although the “common law of England 
in relation to crimes [is] of full force in 
this state where there is no existing pro- 
vision by statute on the subject,” Sec. 
775.01, Fia. Stat. (1989), since the adop- 
tion of the “Florida Criminal Code” in 
1974 ... nearly all prosecutions for 
criminal offenses have been governed by 
an applicable criminal statute. Thus, 
[the current robbery statute] ... has 
superseded the corresponding common 
law criminal offense. One of the stated 
purposes [of the Criminal Code] is “[to] 
proscribe conduct that improperly 
causes or threatens to cause substantial 
harm to individual or public interest.” 
Sec. 775.012(1), Fla. Stat. (1989). 

The offense of “robbery” is defined in 


[part as the taking of “property of an- 
other”]. 


* OK 


“Property of another” is defined in 
section 812.012(4) to mean “property in 
which a person has an interest upon 


which another person is not privileged 
to infringe without consent, whether or 
not the other person also has an inter- 
est in the property.” [T]hese provisions 
manifest a legislative policy and statu- 
tory intent to criminally proscribe the 
taking of any property in the possession 
of another so long as the taker is re- 
quired to obtain the consent of the per- 
son holding the property in accordance 
with law before being entitled to deprive 
that person of possession. These statu- 
tory provisions, read in context with the 
quoted purpose of the criminal code, are 
inconsistent with the rationale of the 
common law claim of right defense, at 
least insofar as a forceful or violent tak- 
ing of money is concerned ... . We hold 
that the current statutory provisions 
governing robbery and theft clearly pre- 
clude reliance on the claim of right de- 
fense ... under the circumstances of this 
case, because Thomas had no lawful 
right whatsoever to take money from the 
victim to satisfy a disputed debt through 
the use of force and violence to overcome 
the victim’s refusal to give consent.!” 


Thomas I and Thomas II are not 
necessarily inconsistent with one 
another. Thomas II distinguishes 
Thomas I; it neither recognizes any 
conflict with it, nor disapproves of 
its logic or conclusion. The common 
law recognized claims of right (in 
both robbery and theft cases) in a 
variety of situations; the primary 
dispute among the various jurisdic- 
tions concerns the availability of 
debt claims of right.’ The current 
trend is to reject such claims, at 
least in robbery cases. If Thomas II 
is limited to holding that debt claims 
of right are not available in robbery 
prosecutions, it is defensible and 
arguably correct. 

However, Thomas IIs alternative 
holding may be read more broadly. 
Thomas II may be read as meaning 
all claims of right are eliminated in 
robbery prosecutions (because the 
force that is an essential element of 
that crime will invariably threaten 
to cause substantial harm). Further, 
Thomas ITs reading of the signifi- 
cance of the definition of “property 
of another” could be read as seri- 
ously cutting back on claims of right 
in theft cases, to only those cases in 
which the defendant actually has a 
legally recognized privilege to take 
the property without the victim’s 
consent. This would seem to elimi- 
nate both debt claims and good faith 
specific claims, and perhaps sub- 


stantially narrow the actual specific 
claim. 

This latter conclusion would de- 
pend on the precise meaning of the 
phrase “property of another”: Under 
exactly what circumstances is the 
defendant “privileged to infringe 
without consent” on the victim’s in- 
terest in the property? Neither Ch. 
812 nor the case law provide any 
guidance on this point. It would 
seem this question is to be answered 
by reference to tort law, particularly 
the torts of conversion and trespass 
to chattels. 

A discussion of the applicable tort 
law principles is beyond the scope 
of this article.'* For present pur- 
poses, it is enough to note the fol- 
lowing: Traditionally, the availabil- 
ity of claims of right did not turn on 
principles of tort law. In robbery and 
theft prosecutions, the crucial ques- 
tion is not whether the defendant 
should be liable to the victim for 
monetary damages resulting from 
the defendant’s interference with 
the victim’s property rights; rather, 
the question is whether the 
defendant’s actions are criminal, 
which in turn generally requires a 
showing of a more culpable mental 
state than that required for a tort 
suit. 

Thomas ITs broader alternative 
holding is based on two premises: 1) 
The common law claim of right in 
robbery cases was superseded by the 
Florida Criminal Code; and 2) the 
stated purposes of the code, when 
read in conjunction with the defini- 
tion of “property of another,” estab- 
lishes a legislative intent to restrict 
claims of right in robbery cases. 

The remainder of this article ex- 
amines these two premises. It will 
be concluded that both premises are 
questionable. Indeed, it appears 
that the common law recognition of 
broad claims of right has not been 
rejected by the current statutes. 


Thomas II Analyzed 

¢ The Florida Criminal Code and 
the Common Law of Robbery 

The Florida Common Law Stat- 
ute. As used in §775.01, the phrase 
“common law of England” refers not 
only to decisions of the English 
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courts, but also to decisions of 
American courts. This statute 
adopts the common law by legisla- 
tive act and limits the power of the 
courts to modify the common law. 
The common law cannot be modified 
by doubtful implication; a statute 
should not be construed as altering 
the common law any farther than 
its words and circumstances permit. 
If a common law principle is clearly 
established, the courts must enforce 
it until it is repealed by legislature; 
“[w)]hen the common law is clear [the 
courts] have no power to change it.”"® 

Although the common law con- 
trols “where there is no existing pro- 
vision by statute on the subject,” it 
is not clear what it means to say 
where there is a “provision by stat- 
ute on the subject.” Does this mean 
there must be a statutory provision 
specifically addressing a given “sub- 
ject,” or is it sufficient if there is a 
statute covering the subject in a gen- 
eral way? The subject of claims of 
right illustrates the point. Clearly, 
there is a “statute on the subject” of 
robbery. However, there is no pro- 
vision in that statute that specifi- 
cally addresses the question of 
claims of right. Does the existence 
of the robbery statute mean 1) 
claims of right are no longer recog- 
nized because there is now a “stat- 
ute on the subject” and it does not 
specifically provide for such a 
claims, or 2) such claims are still 
available because there is no statu- 
tory provision that specifically ab- 
rogates them? 

It must mean the latter. Other- 
wise, such defenses as voluntary 
intoxication, coercion, and duress 
(which, like claims of right, are de- 
fenses that negate the requisite 
mental state) would not be available 
either (since the robbery statute 
does not specifically provide for such 
defenses either).'” Further, although 
the crime of robbery has been de- 
fined by statute in Florida for over 
100 years, Florida courts have tra- 
ditionally looked to the common law 
to help define the statutory offense. 

¢ Florida Robbery Statutes and 
the Common Law. 

For over 100 years, robbery was 
defined in Florida statutes as foi- 


Since specific intent 
to steal is still an 
element of robbery in 
Florida, claims of 
right (to the extent 
they negate the 
requisite specific 
intent) are still valid. 


lows: “Whoever, by force, violence or 
assault or putting in fear, feloni- 
ously robs, steals and takes away 
from the person or custody of an- 
other, money or other property 
which may be the subject of larceny, 
shall be guilty of [robbery].”"® 

In the 1974 Criminal Code, rob- 
bery was redefined as “the taking of 
money or other property... from... 
another by force, violence, assault, 
or putting in fear.”!® The primary 
modification made by this new defi- 
nition was the elimination of the 
word “feloniously”; the rest of the el- 
ements of the offense remained es- 
sentially the same. 

In construing both the old and the 
new robbery statutes, the Florida 
Supreme Court has repeatedly as- 
serted that the statutes are “consis- 
tent with the common law.””° Fur- 
ther, “it will not be presumed, in the 
absence of language to the contrary, 
that the Legislature intended to 
change the nature of the crime as 
understood at common law.””! 

Applying these principles in Bell 
v. State, 394 So. 2d 979 (Fla. 1981), 
the court said the elimination of the 
word “feloniously” from the 1974 
robbery statute did not mean that 
“the legislature . . . expanded the 
definition [of robbery] and elimi- 
nated the requirement of a specific 
intent to deprive the owner of the 
[property] taken.””* Noting that the 
common law definition of robbery 
included the specific intent to steal, 
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the court asserted: “[Although] the 
legislature has the power to dis- 
pense with specific intent in defin- 
ing the crime of robbery|, w]e do not 
believe that the legislature has dem- 
onstrated a clear purpose to do so.””° 
The court concluded that specific 
intent is still an element of robbery. 

The clear inference in Bell is that 
claims of right are still viable in rob- 
bery cases. This is because it is the 
specific intent to steal—the require- 
ment that the taking be “feloni- 
ous”—that creates the claim of right. 
Property is taken feloniously (i.e., 
with the intent to steal) only if the 
taker believes he has no right to take 
the property. Thus, since specific 
intent to steal is still an element of 
robbery in Florida, claims of right 
(to the extent they negate the req- 
uisite specific intent) are still 
valid.” 

Further support for this conclu- 
sion is found by reference to State v. 
Allen, 362 So. 2d 10 (Fla. 1977), 
cited in Bell.”> In Allen, the court 
upheld the constitutionality of the 
1977 theft statute, holding that the 
omission of the phrase “with unlaw- 
ful intent” in that statute did not 
“hal[ve] the effect of eliminating the 
element of specific criminal intent”: 
“We find no evidence to support the 
notion that the 1977 legislature in- 
tended by its omission of the word 
‘unlawful’ to eliminate specific 
criminal intent as an element of this 
offense.””6 

Thus, the Florida Supreme Court 
will not lightly infer that changes 
in the statutory definition of robbery 
or theft significantly alter the na- 
ture of those crimes as understood 
by the common law. Most impor- 
tantly, the court will not infer a 
modification of the mental element 
of these crimes: the specific intent 
to steal (i.e., to take the property of 
another). As noted above, claims of 
right are a natural part of this spe- 
cific intent; thus, claims of right can- 
not be modified by casual inference 
either. Thomas ITs contrary conclu- 
sion is wrong. 

© General Purposes of the Florida 
Criminal Code and the Definition of 
“Property of Another” 

Thomas II also relied on the “gen- 
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eral purposes” of the Florida Crimi- 
nal Code and the new definition of 
“property of another” to conclude 
that claims of right were severely 
restricted (or, perhaps, not available 
at all) in robbery prosecutions. How- 
ever, this conclusion is also debat- 
able. 

It is true that one of the purposes 
of the Florida Criminal Code is to 
prohibit conduct that “improperly 
causes or threatens to cause sub- 
stantial harm”;?’ however, it is 
doubtful that this general language 
was meant to eliminate so well- 
settled a legal principle as that of 
claims of right. The current Florida 
robbery statute does not expressly 
eliminate claims of right, and elimi- 
nation by inference is unwarranted 
because the holding in Bell—that 
specific intent to steal is still an el- 
ement of robbery—clearly under- 
mines any such inference. At best, 
the legislative intent on this point 
is unclear and criminal statutes 
“shall be strictly construed; when 
the [statutory] language is suscep- 
tible of differing construction, it 
shall be construed most favorably to 
the accused.” 

The continued recognition of 
claims of right in robbery prosecu- 
tions will not leave the law helpless 
to discourage conduct that causes or 
threatens substantial harm. The 
defendant who uses force to take his 
own property may still be punished 
for the use of force itself (e.g., by a 
charge of assault or battery); it is 
just that a robbery conviction is un- 
warranted. 

Thomas ITs linkage of claims of 
right to the current definition of 
“property of another” is also ques- 
tionable. Whether, under principles 
of tort law, the defendant actually 
took “property of another” is essen- 
tially irrelevant to the question 
raised by claims of right: Did the de- 
fendant intend to steal the property, 
or did he actually believe (in good 
faith) he was entitled to take it? 
Principles of tort law may have some 
bearing on the answer to this ques- 
tion; the more attenuated the 
defendant’s claim of right, the less 
likely it is that he acted in good 
faith. However, as long as intent to 


steal is an element in theft and rob- 
bery cases, restricting claims of 
right to only those cases where tort 
law recognizes a privilege to take the 
property without the other’s consent 
overlooks the well-recognized differ- 
ence in the mental state required for 
crimes and torts, and thus embraces 
a doubtful implication to “change 
the nature of the crime as under- 
stood at common law.””’ The defini- 
tion of “property of another” merely 
defines the type of property that 
may be the subject of a theft or rob- 
bery offense; it does not attempt to 
define the mental element of the of- 
fense. 
¢ Claims of Right When Money Is 
Taken 

Finally, Thomas ITI might also be 
read as eliminating all claims of 
right (presumably in both robbery 
and theft cases) when the property 
at issue is money.*° However, this 
conclusion is also problematic. For 
one thing, money can be “specific 
identifiable property”;*' the defen- 


dant could be attempting to recover 
the actual bills or coins previously 
taken from him by the victim. Fur- 
ther, regardless of how money is 
viewed in the law, in fact many 
people view its inherent fungibility 
as meaning that the repayment ofa 
monetary debt is essentially the re- 
taking of one’s own money, regard- 
less of the fact that different specific 
bills are used for the repayment. 
When you lend a man a 20-dollar bill 
and you see him the next day with 
two tens, that is your money he is 
holding. While the law should not 
encourage the use of force to take 
possession of the two tens, convict- 
ing you of robbery if you do is too 
harsh a sanction (or, at least, one 
can certainly envision factual cir- 
cumstances where it would be; the 
world is full of backsliders and dead- 
beats who often need some gentle 
persuasion to satisfy their monetary 
obligations to others). Thus, a cat- 
egorical rule that claims of right are 
never available if the property taken 
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is money is probably improper as a 
matter of policy and certainly—in 
view of the legal principles just dis- 
cussed—an unwarranted interpre- 
tation of the current Florida robbery 
statute.** The same is also true with 
respect to theft cases. 


Conclusion 

If Thomas II is limited to a hold- 
ing that Florida does not recognize 
debt claims of right in robbery cases 
because the common law does not 
recognize such claims, it is defen- 
sible and probably correct. This is 
because, although the earlier cases 
are divided on the point, the current 
trend is clearly in line with Thomas 
ITs conclusion on this point. 

However, the broader implications 
of Thomas II should be rejected. The 
basic common law ciaim of right is 
alive and well in Florida. OQ 


! Technically, there was no crime of 
“theft” in Florida until 1977, when FLa. 
Strat. §812.014 (1977) was enacted. 1977 
Fla. Laws ch. 342. The pre-1977 “theft” 
cases discussed in this article are actu- 
ally prosecutions brought under the old 
Florida larceny statutes. In 1977 Fla. 
Laws ch. 342, the new crime of theft was 
broadly defined to include “conduct pre- 
viously known as... larceny... .” FLA. 
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Star. §812.012(2)(d)1 and 2 (1977). The 
Florida Supreme Court has instructed 
the courts to look to “the common law 
and decisional law of this state” for fur- 
ther definition of the various types of 
theft. Dunnigan v. State, 364 So. 2d 
1217, 1218 (Fla. 1978). The inclusion of 
“conduct previously known as larceny” 
in the definition of theft incorporates the 
common law definition of larceny and 
thus incorporates claims of right. See 
State v. Allen, 362 So. 2d 10, 11 (Fla. 
1977) (omission of phrase “with unlaw- 
ful intent” in theft statute did not 
“eliminatle] the element of specific crimi- 
nal intent” required to prove larceny). 
Thus, the older Florida larceny cases on 
claims of right are still good law under 
the current theft statute. 

2 Kilbee v. State, 51 So. 2d 533, 536 
(Fla. 1951); Flint v. State, 196 So. 619, 
621 (Fla. 1940). 

3 Rodriguez v. State, 396 So. 2d 798, 
799 (Fla. 3d D.C.A. 1981). 

4 Baker v. State, 17 Fla. 406, 409-10 
(1879). 

5 Helton v. State, 185 So. 864, 865 (Fla. 
1938). 

® Dean v. State, 26 So. 638, 639 (Fla. 
1899). 

? Rodriguez, 396 So. 2d at 799 n.3. This 
presumption is a rule of law only; nei- 
ther party is entitled to a jury instruc- 
tion regarding any presumptions aris- 
ing from the openness—or lack 
thereof—of the taking. Long v. State, 32 
So. 870 (1902). Further, when a claim of 
right is raised, it is improper to instruct 
the jury regarding any presumptions 
arising from “possession of recently sto- 
len property” (see Fla. Std. Jury Instr. 
(Crim.), p. 136 and 148) because “[that] 
presumption applies in a different type 
of case, that is, where the property is 
indisputably stolen and the question is 
who stole it.” Jones v. State, 495 So. 2d 
856, 857 (Fla. 4th D.C.A. 1986); Gunn 
v. State, 83 So. 511 (Fla. 1919). 

8 Rodriguez, 396 So. 2d at 798-99 (de- 
fendants, who managed victim’s motel, 
can raise claim of right when they “failed 
to remit to the [victim] the entire pro- 
ceeds of three room rentals [and] freely 
admitted that they kept the funds [be- 
cause] they believed that the money was 
rightfully theirs under a compensation 
agreement with the [victim]”). 

® E.g., Johnson v. State, 293 So. 2d 71, 
72 (Fla. 1974) (“If the property taken 
belonged the defendants or they were 
entitled to the possession of it, the crime 
would not be robbery.”). 

10 State v. Bruns, 429 So. 2d 307, 310 
(Fla. 1983). 

1 Thomas II, 584 So. 2d at 1024. 

2 Td. at 1025-26. 

13 See Perkins and Boyce, CRIMINAL Law, 
ch. 4, §§1.f.1 and 2.a; LaFave and Scott, 
CRIMINAL Law §§8.5(a) and (d) and 
§8.11(b) (2nd ed. 1986); Anno., Retaking 
of Money Lost at Gambling as Robbery 
or Larceny, 77 A.L.R. 3d 1363, 1366-67 
(1980); Anno., Robbery, Attempted Rob- 
bery, or Assault to Commit Robbery, as 
Affected by Intent to Collect or Secure 
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Debt or Claim, 88 A.L.R. 3d 1309, 1312- 
13 (1981). 

14 For a general discussion of the appli- 
cable legal principles, see 18 Am. Jur. 2p, 
Conversion, §§77—78 (1988); PRossER ON 
Torts, §22. 

15 See Charles v. State, 18 So. 369, 372 
(Fla. 1895). 

16 State v. Egan, 287 So. 2d 1, 6—7 (Fla. 
1973). 

17 This logic would also apply to every 
other criminal offense defined in the 
Florida Criminal Code. For example, the 
current “statute on the subject” of un- 
lawful homicide does not provide for de- 
fenses like intoxication, duress, or coer- 
cion either. 

18 Fia. Stat. §813.011 (1973). 

19 Fia. Stat. §812.13(1) (1974). 

20 Royal v. State, 490 So. 2d 44, 46 (Fla. 
1986). 

21 Williams v. Mayo, 172 So. 86, 87 (Fla. 
1937). 

22 Bell, 394 So. 2d at 979. 

23 Td. at 979-80. 

24 The court’s reluctance to infer a leg- 
islative intent to change the common law 
definition of robbery is further illus- 
trated by Royal, 490 So. 2d 44 (Florida 
statutory offense of robbery embraces 
the common law rule that “the violence 
or intimidation [that is an element of the 
offense] must precede or be contempo- 
raneous with the taking of the property”; 
although phrase “in the course of com- 
mitting a robbery,” as defined in 
§812.13(3), includes “flight after the at- 
tempt or commission [of the robbery],” 
that phrase only applies to the aggra- 
vating factor of carrying a weapon dur- 
ing the robbery, and thus did not expand 
definition of robbery). 

25 See Bell, 394 So. 2d at 979-80. 

26 Allen, 362 So. 2d at 11. 

27 Pia. Stat. §775.012(1) (1997). 

28 Pia. Stat. §775.021(1) (1997). 

29 Williams v. Mayo, 172 So. at 87. 

30 See Thomas II, 584 So. 2d at 1025- 
26. 

$1-Jd. at 1027. 

82 It takes only a minimal amount of 
force or threat of force to establish a rob- 
bery. See 15A Fia. Jur. 2p, Criminal 
Law, §§3869-74 (1997). Thus, the line 
between the firm insistence on the im- 
mediate repayment of a debt and the use 
of a threat of force to relieve another of 
what is technically his own property can 
be a hazy one. 
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Family Law 


Bridge-the-Gap Alimony: An Emerging 


Vehicle for Satisfying Short-Term Need 


ridge-the-gap alimony is 

emerging as a potent tool 

for the marital and fam- 

ily practitioner in obtain- 
ing awards for the short-term needs 
of their clients. Understanding its 
uses and limitations is essential for 
the proper representation of clients 
in such circumstances. This article 
will trace the development of 
bridge-the-gap alimony in Florida 
jurisprudence, describe the differ- 
ing ways in which Florida courts 
have characterized it, and explore 
its potential uses. 

The earliest mention of the term 
bridge-the-gap is contained in 
Murray v. Murray, 374 So. 2d 622 
(Fla. 4th DCA 1979).! In Murray, 
the trial court ordered the husband, 
a wealthy man of 72, to pay his wife 
(a 40-year-old woman of modest 
means) $1,000 per month rehabili- 
tative alimony for four years, or 
until she received her bachelors 
degree, whichever came first.? The 
marriage had lasted a mere seven 
months.’ 

The court observed “at the most, 
however, we believe that proof 
would justify a brief period of ali- 
mony sufficient to allow the wife to 
‘bridge’ the gap between the high 
standard of living enjoyed during 
the brief marriage and the more 
modest standard that the wife can 
provide for herself.”* Therefore, 
bridge-the-gap alimony began its 
existence as a method of satisfying 
short-term needs in a brief marriage. 

Nothing further developed with 
the doctrine until the Third District 
Court of Appeal decision in Jribar 
v. Iribar, 510 So. 2d 1023 (Fla. 3d 


by Jesse J. Bennett, Jr. 


This article traces 
the development of 
bridge-the-gap 
alimony in Florida, 
describes the ways 
in which Florida 
courts have 
characterized it, 
and explores its 
potential uses. 


DCA 1987). In Jribar, the wife ap- 
pealed the rehabilitative award of 
$1,000 per month, for an 18-month 
term, arguing that she needed five 
years for rehabilitation.’ This case 
involved a 10-year childless mar- 
riage, in which the wife had pur- 
sued her own career path.® The 
Third District upheld the award, 
noting that the wife was employed, 
had adequate job skills, and did not 
need rehabilitation, “other than to 
ease her transition from a married 
to a single status.”’ Once again, the 
doctrine of bridge-the-gap alimony 
was used as a method to obtain 
short-term need in a short-term 
marriage. 

In 1990, the First District Court 
of Appeal approved bridge-the-gap 
as a form of rehabilitative alimony 
in Shea v Shea, 572 So. 2d 558 (Fla. 


1st DCA 1990). In Shea, the trial 
court awarded the former marital 
home to the wife as lump sum re- 
habilitative alimony.’ The husband 
attacked the award on several 
grounds, including the lack of speci- 
ficity in the wife’s rehabilitation 
plan (which failed to delineate the 
“form and duration of her intended 
efforts”).° 

The court upheld the award, ob- 
serving that “even though a spouse 
is already employed, or employable, 
an award of rehabilitative alimony 
may also be justified as a bridge- 
the-gap measure, to aid the recipi- 
ent in making the transition from 
a marital to a single state.”!° Un- 
fortunately the opinion fails to de- 
lineate the parties’ ages, incomes, 
or length of the marriage. 

The following year, the Fifth Dis- 
trict Court of Appeal took a contrary 
position in Martin v. Martin, 582 
So. 2d 784 (Fla. 5th DCA 1991). In 
Martin, the wife was awarded $450 
per month as alimony (the trial 
court failed to specify the type of 
alimony award) until the parties’ 
minor child reached school age." 
The wife defended the award de- 
spite her lack of a specific plan or 
need for rehabilitation, as justified 
to assist her to “weather the storm 
and bridge the gap.”” 

The Fifth District disagreed, de- 
claring “there is no support in law 
or logic for such an award as reha- 
bilitative alimony. If such were per- 
mitted, then one can imagine no 
bounds to the limits—how far does 
one go before the storm is weath- 
ered or the gap is bridged?” Ac- 
cording to the Fifth District, an ali- 
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mony award must fit within one of 
three categories: permanent sup- 
port; rehabilitative to reach a spe- 
cific goal; and as a vehicle for equi- 
table distribution." 

The message is clear: If you prac- 
tice in the Fifth District, seeking to 
weather the storm is not enough for 
an award; you must present the 
court with a specific need and plan 
for rehabilitation to satisfy short- 
term needs. 

Earlier this year, the Second Dis- 
trict Court of Appeal took a differ- 
ent approach. It approved a lump 
sum alimony permanent award pay- 
able in installments for bridging the 
gap purposes in Borchard v. 
Borchard, 24 Fla. Law Weekly 
D670, D670 (Fla. 2d DCA, March 12, 
1999). In Borchard, the trial court 


The message is 
clear: If you practice 
in the Fifth District, 
you must present 
the court with a 
specific need and 
plan for rehabilitation 
to satisfy 
short-term needs. 


awarded the wife $25,000 as lump 
sum alimony payable at the rate of 
$1,000 per month. The trial court 
ruled that permanent periodic ali- 
mony was inappropriate for this 
five-year marriage and that the 
wife’s rehabilitation plan would not 
increase her income. However, the 
court found that the wife did need 
“financial help during her transition 
to being a single mom.”'® 

The Borchard opinion begins its 
analysis by reviewing the alimony 
statute, F.S. §61.08.1” This statute 
clearly specifies two types of ali- 
mony: rehabilitative or perma- 
nent.'* Either form may be payable 
in periodic payments, a lump sum, 
or a combination.!® Therefore, the 
Borchard court reasons that lump 
sum alimony is not a type of alimony 
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Wife’s Age 


Summary of Bridge-the-Gap Alimony Cases 


Wife’s Income 


Murray v. Murray 
510 So. 2d 1023 
(Fla. 3d DCA 1987) 


Tribar v. Iribar 
510 So. 2d 1023 
(Fla. 3d DCA 1987) 


Shea v. Shea 
572 So. 2d 558 
(Fla. lst DCA 1991) 


Martin v. Martin 
582 So. 2d 584 
(Fla. 5th DCA 1991) 


Kanouse v. Kanouse 
549 So. 2d 1035 
(Fla. 4th DCA 1989) 


Zelahi v. Zelahi 
646 So. 2d 279 
(Fla. 2d DCA 1994) 


Vick v. Vick 
675 So. 2d 714 
(Fla. 5th DCA 1996) 


Varner v. Varner 
716 So. 2d 795 
(Fla. 4th DCA 1998) 


Borchard v. Borchard 
24 FLW D670 
(Fla. 2d DCA March 1999) 
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Not employed/homemaker, 
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itself; rather, it is a means of accom- 
plishing rehabilitative or perma- 
nent alimony awards.”° 

The court observed that the in- 
tended legislative function of lump 
sum alimony has evolved over the 
last 50 years. Prior to the enactment 
of Florida’s equitable distribution 
statute, §61.075 (first enacted Oc- 
tober 1, 1988), lump sum alimony 
was the vehicle used for equitable 
distribution of marital assets. The 
equitable distribution statute ren- 
dered that usage obsolete. 

The Borchard court reasons that 
since F.S. §61.08 continues to in- 
clude the language authorizing 
lump sum alimony after the enact- 
ment of F.S. §61.075, the legislature 
must have intended for lump sum 
payments to be used for awards 


other than equitable distribution.”' 
Thus, the Second District Court of 
Appeal holds that “permanent lump 
sum alimony can be used as a means 
to assist the transition of a spouse 
from married status to single sta- 
tus in cases where this need is dem- 
onstrated.”’ Potential uses include 
purchasing furniture and household 
items, buying or leasing a car, mov- 
ing expenses, and deposits for an 
apartment or utilities. The 
Borchard court, however, reaffirmed 
its previous position that an award 
of rehabilitative alimony requires a 
plan more specific than simply 
bridging the gap.”° 

While the Borchard opinion is 
appealing in its innovative ap- 
proach, upon closer inspection, a 
number of issues arise: 


1) Why should a permanent 
award (as lump sum alimony pay- 
able in installments over a fixed 
term) require a less specific plan 
than a rehabilitative award? 

2) Is a permanent alimony award 
ever justified in a five-year marriage 
to a recipient with a college degree? 

3) If the permanent alimony 
award is for support purposes, why 
should the award be nonmodifiable? 

4) Aren’t legitimate identifiable 
short-term needs more properly sat- 
isfied by a rehabilitative rather than 
permanent award? 

Until the Supreme Court or legis- 
lature resolves the confusion, the 
prudent practitioner must be mind- 
ful of his or her district’s viewpoint 
in tailoring the request for short- 
term transitional support awards.U 


Husband’s Income 


Wife’s Skills 


Court Action 


1 Murray, 374 So. 2d at 624. 
2 Id. at 623. 

3 Id. 

Id. 

5 Tribar, 510 So. 2d at 624. 
6 Id. 


Accumulated considerable wealth 


$150,000 annually 


$2,000 monthly net income 
from disability 


$115,000 annually 


$135,000 annually 


Owned strawberry 
brokerage business 


Ability to provide for herself 


Adequate skills 


Employed during most of marriage 


Model/Mary Kay consultant 


Teaching degree, never 
consistently employed 


College degree 


$1,000 per month rehabilitative "Id. 


alimony for 4 years reduced to 6 
months bridge-the-gap alimony 


Affirmed rehabilitative award of 
$1,000 per month award for 18 
months to bridge the gap 


Affirmed trial court’s lump sum 
award of marital home to wife to 
bridge the gap 


Reversed alimony of $450 per 
month—wife failed to present 
rehab plan or need 


Rehab alimony of $1,500 per 
month for 5 years reversed as 


inadequate to allow wife to bridge 


the gap 


Rehab alimony of $750 per month 


reversed, specific rehab plan 
needed 


$2,500 per month for 24 months 
affirmed as transitional alimony 


Rehab alimony of $1,800 per 
month for 2 years affirmed to 
enable wife to bridge the gap 


Permanent, lump sum award of 
$25,000 payable in installments 
affirmed to bridge the gap 


8 Shea, 572 So. 2d at 559. 

Id. 

10 Td. at 560. 

Martin, 582 So. 2d at 785. 

12 Td. at 786. 

14 Td. 

15 Borchard, 24 Fla. Law 
Weekly at D671. 

16 Td. 

17 Td. 

18 Td. 

19 Id. 

20 Id. 

21 Td. at D671. 

Td. 

Td. 
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Environmental 


and Land Use 


Law 


n June 18, Governor 

Bush signed into law 

substantial amend- 

ments! to Florida’s emi- 
nent domain statutes. Originating 
from a Senate bill sponsored by the 
Committee on Fiscal Policy and the 
Committee on Comprehensive 
Planning, Local and Military Af- 
fairs,” the amendments seek to en- 
courage pre-suit settlement and 
decrease litigation costs. Among 
several changes, the amendments 
create a mandatory pre-suit nego- 
tiation process and substantially 
overhaul recovery of business dam- 
ages. 


Pre-suit Notices 
and Negotiation 

Previously, Florida law required 
only the Department of Transpor- 
tation to notify, make an initial 
offer, and negotiate with a property 
owner before filing a petition in emi- 
nent domain.* The 1999 amend- 
ments now apply this requirement 
to all condemning authorities. 
Counties, municipalities, other pub- 
lic bodies, and private entities with 
the power of eminent domain may 
no longer initiate condemnation 
proceedings without first attempt- 
ing settlement. Mandatory pre-suit 
notices and negotiation are in the 
new provision, F.S. §73.015, which 
is effective July 1, 2000.+ 

Notice and Negotiation—Fee 
Owner. Pursuant to FS. §73.015(1), 
before an eminent domain action 
can be filed a condemner must pro- 
vide written notice by certified mail 
to the fee owner’ of the property. 
The notice must advise: 
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1999 Amendments to Florida’s 
Eminent Domain Statutes 


by Paul D. Bain 


The legislature 
intended the 1999 
amendments to 
encourage pre-suit 
settlement and 
reduce litigation 
costs in eminent 
domain. 


1) That all or part of the owner’s 
property is necessary for a project; 
2) The nature of the project and 
parcel designation of the needed 
property; 

3) That the condemner will provide 
a copy of the appraisal report for its 
offer within 15 days of written re- 
quest,® along with right-of-way 
maps and construction plans for the 
project; and 

4) The fee owner’s statutory rights 
and responsibilities.’ 

The condemning authority must 
make a written offer to the owner 
and then negotiate in good faith to 
acquire the parcel. The condemner’s 
offer must include the value of the 
property taken and, in partial tak- 
ings, any severance damages to the 
remainder. Upon written request, 
the condemner must now provide a 


copy of the appraisal report for its 
offer, which will allow the property 
owner to evaluate the offer. 

Before the condemning authority 
can file an eminent domain action, 
it must provide the owner with 30 
days to respond to its offer. The 30- 
day time period may benefit the 
Department of Transportation, 
which previously had to wait 120 
days before filing an action.*® 

Negotiating an acquisition before 
filing a petition in eminent domain 
is a common sense prerequisite to 
litigation. Requiring counties, mu- 
nicipalities, other public bodies, and 
private companies with the power 
of eminent domain to make an ini- 
tial offer holds all condemning au- 
thorities to the same standard. It 
further responds to Pierpont v. Lee 
County, 710 So. 2d 958 (Fla. 1999), 
in which the Florida Supreme Court 
found that a county’s good-faith es- 
timate upon which it acquired title 
to property was not an offer. 

Notice—Business Owner. Pursu- 
ant to F.S. §73.015(2), before an 
eminent domain action can be filed, 
a condemner must provide written 
notice by certified mail to the busi- 
ness owner.’ This notice is identi- 
cal to that provided to the property 
owner and must also advise the 
business owner of its right to busi- 
ness damages under F.S. §73.071. 

Immediately after the condemner 
notifies the business owner, it may 
file an eminent domain action. Un- 
like the mandatory pre-suit negotia- 
tions when dealing with a property 
owner, the condemner is not required 
to negotiate with the business owner 
before initiating litigation. 
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Business Owner’s 
Initial Offer 

Once the business owner receives 
the statutory notice, the owner has 
180 days to submit a written good- 
faith business damage offer by cer- 
tified mail to the condemner. The 
offer may be prepared by the busi- 
ness owner, a certified public ac- 
countant, or a business damage ex- 
pert. It must set forth an 
“explanation of the nature, extent, 
and monetary amount” of the busi- 
ness damages and must include cop- 
ies of the business records used to 
substantiate the offer.'!° The statute 
defines specific “business records,”"!! 
but does not require that these 
records be used to substantiate the 
offer. 

The legislature now clearly pro- 
vides that business records pro- 
duced in eminent domain are confi- 
dential and exempt from disclosure 
under FS. Ch. 119.” To qualify for 
confidentiality, the disclosure of 
business records should likely cause 
substantial harm to the owner’s 
competitive position and the owner 
must request that the records be 
held exempt. 

If the owner does not meet the 
180-day deadline, the trial court is 
statutorily required to strike the 
claim for business damages in the 
eminent domain action. However, if 
the owner can make a good-faith 
showing for the failure to submit a 
timely business damage offer, the 
court may extend the deadline up to 
180 days. 

The 180-day deadline may pose 
new challenges for the owner claim- 
ing business damages. Before the 
deadline expires, the owner may 
need to retain several professionals 
to evaluate the damage claim: an 
engineer to review the taking, its 
impact on the remaining property, 
and any possible plan to mitigate 
damages; a land planner to research 
whether a plan for the property to 
mitigate damages would be permit- 
ted; a marketing expert to evaluate 
business losses resulting from the 
taking and any possible mitigation; 
and acertified public accountant to 
calculate business damages consid- 
ering the findings of the engineer, 


Attorneys’ fees for 
pre-suit settlement 
of the property are 
calculated in the 
same manner as 
fees are calculated 
in a Circuit court 
proceeding. 


land planner, and marketing expert. 

When the business owner is a ten- 
ant, its inability to obtain the prop- 
erty owner’s commitment to a miti- 
gation plan for the property may 
frustrate its ability to evaluate busi- 
ness damages. The business owner 
may respond to these challenges by 
making the initial offer contingent 
upon specific conditions or assump- 
tions. 

Once the condemner has received 
the initial business damage offer 
and substantiating records, it has 
120 days to accept or reject the offer 
or make a counteroffer. The 
condemner’s rejection or failure to 
respond to the offer within the 120- 
day deadline is deemed a counterof- 
fer of zero dollars.'? Now that the 
owner must make the first offer on 
business damages, a condemner 
may better evaluate a business dam- 
age claim and reduce litigation 
costs. 


Pre-suit Mediation 

During pre-suit negotiations, the 
condemner and owners may agree 
to submit the claims for compensa- 
tion and business damages to non- 
binding mediation. Such negotia- 
tions are inadmissible in any 
condemnation proceeding, except to 
determine the amount of the owner’s 
costs and attorneys’ fees the con- 
demner must pay. 

A pre-suit settlement agreement 
must incorporate the right-of-way 


maps, construction plans, or other 
documents related to the taking. 
Under a pre-suit settlement, both 
parties will have the same legal 
rights as if resolved in circuit court 
proceedings where such documents 
are part of the record.'* Now that 
pre-suit settlement agreements 
must incorporate these documents 
related to the taking and preserve 
the parties’ legal rights, settlement 
agreements reached during litigation 
likely will meet the same standard. 


Pre-suit Fees and Costs 

The Florida constitutional guar- 
antee of full compensation ensures 
that a property owner is made whole 
and includes the payment of attor- 
neys’ fees and costs in an eminent 
domain proceeding.” No similar as- 
surance exists before the filing of 
litigation or the taking of property. 
Pursuant to F.S. §73.015(4), when 
a property or business owner settles 
pre-suit, they are now statutorily 
entitled to recover fees and costs. 

Pre-suit costs are presented, cal- 
culated, and awarded in the same 
manner as in a circuit court eminent 
domain proceeding.'* Attorneys’ fees 
for pre-suit settlement of the prop- 
erty are calculated in the same man- 
ner as fees are calculated in a cir- 
cuit court proceeding. 

Attorneys’ fees for pre-suit settle- 
ment of business damages are to be 
calculated using one of two formu- 
las: If the initial business damage 
offer of the owner or condemner is 
accepted, then fees are calculated 
based on only the attorney’s time; 
otherwise, fees for business damages 
are calculated in the same manner as 
in a circuit court proceeding. 

If the parties are unable to agree 
on pre-suit fees and costs, the owner 
may file a complaint for recovery in 
circuit court. This provision only 
applies in actions to take road right- 
of-way"’ involving the Department 
of Transportation, county, munici- 
pality, board, district, or other pub- 
lic body. Conspicuously missing 
from this list of condemners are pri- 
vate entities with the power of emi- 
nent domain. 

Importantly, the statute does not 
require the condemner to pay the 
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owner's fees and costs if the parties 
do not settle pre-suit. If the con- 
demner should elect to abandon the 
taking after pre-suit negotiations, 
the statute affords no recourse for 
the owner to recover fees and costs 
expended in negotiating. 


Recovery of 
Business Damages 

The new pre-suit negotiation pro- 
cess creates substantial changes to 
asserting a claim for business dam- 
ages in eminent domain. The legis- 
lature sought to balance these 
changes with revisions to the recov- 
ery of business damages. 

Perhaps the most significant re- 
vision is the repeal of F.S. §337.27(2) 
effective January 1, 2000.'* Busi- 
ness damages are recoverable only 
when there is a partial taking of 
property.’® Under F.S. §337.27(2), 
the Department of Transportation 
could acquire property not physi- 
cally necessary if the acquisition 
costs of the entire property, thereby 
eliminating recovery of business 
damages, were less than a partial 
taking. Known as a Fortune Fed- 
eral” taking, the provision had pro- 
duced several appellate decisions.” 

In addition to repealing F.S. 
§337.27(2), the legislature repealed 
similar provisions as to condemners 
under: The Florida Expressway Au- 
thority Act;” the Orlando-Orange 
County Expressway Authority;”* 
and the Seminole County Express- 
way Authority. 

Notably, excluded from the repeal 
are several similar statutes apply- 
ing to: The Intrastate Highway Sys- 
tem and Toll Facilities;*> the 
Brevard County Expressway Au- 
thority; the Broward County Ex- 
pressway Authority;”’ the Pasco 
County Expressway Authority;” the 
St. Lucie County Expressway Au- 
thority;”° the Santa Rosa Bay Bridge 
Authority;*° and the Jacksonville 
Transportation Authority.*! 

With the repeal of Fortune Fed- 
eral takings, business owners will 
no longer face the condemnation of 
the entire property solely to preclude 
recovery of business damages. How- 
ever, business damages remain re- 
coverable only for a partial taking 


The new pre-suit 
negotiation process 
creates substantial 

changes to asserting 

a Claim for business 

damages in eminent 
domain. 


and are not available in a total tak- 
ing when the entire property is 
physically necessary for the 
condemner’s project. 

In addition to repealing Fortune 
Federal takings, the legislature now 
requires that a business be estab- 
lished for four years to qualify for 
damages, a reduction from five 
years.” This one-year reduction is 
effective January 1, 2000, and ex- 
pires January 1, 2003, when the 
standard returns to the five-year 
requirement.*° 

To reflect the new pre-suit nego- 
tiation process and revisions to the 
recovery of business damages, the 
legislature has modified calculation 
of attorneys’ fees based on business 
damages recovered.** Fees are now 
to be calculated based on the differ- 
ence between the final judgment or 
settlement and the condemner’s ini- 
tial counteroffer. 

However, if two conditions are 
satisfied, the condemner may have 
an additional 90 days from receipt 
of certain business records to make 
an initial counteroffer: First, if the 
owner did not provide existing busi- 
ness records, as statutorily defined, 
to substantiate the offer; and sec- 
ond, if such records are later deemed 
material to determining business 
damages. The condemner’s 90-day 
counteroffer would then serve as the 
floor for determining attorneys’ fees 
for business damages recovered. 

Previously, the condemner would 
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have additional time to make an of- 
fer by making a general discovery 
request for business records. By now 
specifying the business records not 
provided and requiring that the 
records be material to determining 
business damages, the 90-day toll- 
ing will be available in more limited 
circumstances. Unanswered is 
whether the condemner has con- 
structive receipt of business records 
when the owner makes them avail- 
able for inspection and copying. 


Recovery of 
Prejudgment Interest 

In response to the Florida Su- 
preme Court’s decision in Boulis v. 
Florida Department of Transporta- 
tion, __ So. 2d __, 24 Fla. L. Weekly 
$150 (Fla. Apr. 1, 1999). the legis- 
lature has amended F:S. §73.091(1) 
not to allow payment of prejudg- 
ment interest on costs or attorneys’ 
fees.*° However, because the court 
found that the constitution required 
payment of prejudgment interest,*® 
this amendment may not withstand 
constitutional challenge.*” 


Compensation for 
Billboard Takings 

The amendments also add four 
new subsections to F.S. §479.15 of 
the outdoor advertising statutes.*® 
These new subsections allow reloca- 
tion of a billboard affected by a tak- 
ing, subject to certain limitations®® 
and with the billboard owner pay- 
ing the cost of relocation. 

If there is no remaining property 
on which to move the billboard, the 
Department of Transportation is 
responsible for compensating the 
owner. However, if local ordinances 
prohibit relocation, then the local 
government assumes responsibility 
for compensating the owner. Shift- 
ing responsibility for compensation 
as an attempt to preempt local gov- 
ernment regulation of billboards 
may create friction between the 
state and the local authorities sub- 
ject to the new subdivisions.” 


Conclusion 

The legislature intended the 1999 
amendments to encourage pre-suit 
settlement and reduce litigation 
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costs in eminent domain. Manda- 
tory pre-suit notices and negotiation 
will create new challenges and op- 
portunities for both condemning 
authorities and owners. Parties will 
also adapt litigation and business 
practices to address the revised 
standards for recovery of business 
damages. The amendments seek to 
adjust the balance between the pri- 
vate sector and government over the 
taking of private property in 
Florida. 
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Tax Law 


Understanding Estate Planning 


with Qualified Personal Residence Trusts 


ome estate planners and 

commentators describe 

Qualified Personal Resi- 

dence Trusts (QPRTs) as a 
“can’t miss” estate planning oppor- 
tunity, while others consider them 
“having your cake and eating it 
too.”! This article attempts to ex- 
plain the issues involved in this 
complex estate planning technique 
in a manner intended to make es- 
tate planning with QPRTs compre- 
hensible to all.” 

Essentially, a QPRT is an irrevo- 
cable trust funded by the transfer 
of a personal residence to the 
trustee while retaining in the trans- 
feror a right to reside on the prop- 
erty for a term of years. Due to the 
complex valuation tables used to 
value the gift, a QPRT provides a 
means for clients to leverage their 
$650,000 applicable exclusion 
amounts.’ As so many estate plan- 
ning techniques designed to lever- 
age the applicable exclusion 
amount are now less attractive due 
to the enactment of Chapter 14, 
QPRTs provide one of the few re- 
maining potent estate planning 
techniques for your client. Please 
note, however, that the time to cre- 
ate QPRTs is now, as the 
President’s budget proposals for 
1998 and 1999 (also known as the 
Treasury Department’s “wish list”) 
have included a provision to repeal 
the section of the Code which per- 
mits the creation of QPRTs. 


Transfer of Residence 
with Retained Interest 
As indicated above, a QPRT is 
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funded by the transfer of a personal 
residence to the trustee. A personal 
residence includes an individual’s 
“principal residence,” one other 
residence (which may be a vacation 
home, for example), or an undivided 
fractional interest in either.‘ Al- 
though this transfer is an irrevo- 
cable transfer of the client’s owner- 
ship interest in the residence, the 
trust provides that the client, as 
beneficiary of the trust, has the 
right to live in the residence for a 
term of years. The term selected is 
typically between five and 20 years, 
although the IRS imposes no mini- 
mum or maximum term. The longer 
the term, the greater the tax ben- 
efits that are available. 

At the end of the term stated in 
the trust, the client no longer has 


the right to live in the residence; 
however, the client may then lease 
the property from the trust or its 
beneficiaries, if the client desires to 
continue to live there. If the QPRT 
is coupled with a continuing trust 
at the expiration of the QPRT term, 
and if the continuing trust is struc- 
tured as a “grantor trust” for income 
tax purposes, then arguably the 
transferor may pay rent to the con- 
tinuing trust without creating in- 
come tax. Revenue Ruling 85-13, 
1985-1 C.B. 514 indicates that the 
continuing trust (the grantor trust) 
is ignored for income tax purposes 
regarding transactions with the in- 
dividual being treated as grantor of 
such trust under §671 of the Code. 
Thus, if that revenue ruling is fol- 
lowed, the payment of rent to the 
ongoing trust after the QPRT term 
should not constitute taxable in- 
come. 

Unfortunately, due to regula- 
tions passed by the IRS, the 
grantor may not purchase the 
home from the QPRT before the 
trust expires or from the continu- 
ing trust after the QPRT term. 
Therefore, clients who create 
QPRTs must be aware that if they 
outlive the term (which we ex- 
pect), they will either need to va- 
cate the residence or rent it. Of 
course, even if the rent cannot be 
paid income tax free, paying rent 
to one’s beneficiaries may be a 
good tax “trade-off’—it reduces 
the client’s taxable estate (at rates 
up to 55 percent) while generat- 
ing income for the beneficiaries 
(who may be in much lower brack- 
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ets—the highest federal income 
tax rate is 39.6 percent). 


Trustees 

The client has a variety of 
choices as to who shall serve as 
trustee of the trust. First, the cli- 
ent may select a corporate trustee 
who may bring professional man- 
agement experience to the fidu- 
ciary role. However, where the sole 
asset of the trust is a personal resi- 
dence, professional management 
may not be needed. Instead, the 
client may choose to serve as the 
trustee himself or herself; how- 
ever, in that case the trust must 
either curtail the trustee’s discre- 
tion upon cessation of use of the 
property as a personal residence 
(regarding whether or not to con- 
vert the trust assets to a Qualified 
Grantor Retained Annuity Trust 
(GRAT) or to distribute them out- 
right to the grantor), or it must 
require the grantor/trustee to ei- 
ther resign or to appoint an inde- 
pendent trustee to make that de- 
cision. Unless the discretion is so 
limited, the transfer to the QPRT 
may not be deemed as a completed 
gift. Finally, the grantor could 
choose an individual other than 
himself or herself who would serve 
as trustee—a spouse, child, or 
friend, for example. By doing so, 
the trust could retain its flexibil- 
ity while avoiding the costs of em- 
ploying a professional fiduciary. 

Typically, in a QPRT, clients 
prefer to be the trustee. The trust 
can provide that in the event of a 
discretionary decision to distribute 
principal to the grantor or to con- 
vert the QPRT to a GRAT (i.e., on 
the sale of the residence), if the 
grantor is serving as the sole 
trustee then there shall be no dis- 
cretion. The trustee must convert 
to a GRAT. If the grantor is not 
serving as the sole trustee at that 
time (perhaps due to resignation), 
or if there is a co-trustee serving, 
then such other trustee may make 
the discretionary decision. Gener- 
ally, the decision should be to con- 
vert to a GRAT except in the case 
of the grantor’s hardship. To dis- 
tribute principal back to the 


grantor wastes applicable credit 
and subjects the principal to inclu- 
sion in the grantor’s estate. 


Sale of Residence 

It is not necessary to retain the 
same residence in the trust during 
the entire trust term. The govern- 
ing trust instrument may provide 
the trustee the power to sell the resi- 
dence and within a reasonable pe- 
riod of time—two years—reinvest 
the proceeds therefrom in a new 
residence.° In addition, to the extent 
that the proceeds of the sale of the 
residence are not reinvested in a 
new residence, the excess cash may 
be either distributed outright to the 
term-holder or may be converted to 
a GRAT.* The GRAT would then pay 
to the client a periodic annuity (fixed 
sum of money) for the remainder of 
the trust term. For example, if the 
residence was sold for $1,500,000 
and only $500,000 of the proceeds 
were reinvested in a new residence, 
then the trust would pay to the cli- 
ent an annuity based upon the 
$1,000,000 in cash remaining in the 
trust. The terms for the annuity 
must be provided in the trust at the 
time it is created, and the amount 
of the annuity payments will depend 
upon a calculation made pursuant 
to the relevant IRS actuarial tables 
and interest rates.’ 


Cash Additions to Facilitate 
Payment of Expenses 

The trust may permit the trustee 
to hold additions of cash to the trust 
for improvements to the residence 
or for payment of trust expenses (in- 
cluding mortgage payments and in- 
surance premiums), which are ei- 
ther already incurred or reasonably 
expected to be incurred by the trust 
within six months from the date 
that such cash is added.° If the trust 
permits additions of cash to the 
trust, then it must also require that 
the trustee make a quarterly deter- 
mination of any amounts of cash 
held in the trust in excess of the 
amounts necessary to meet the costs 
of expenses and improvements per- 
mitted under the Regulations.® Any 
excess cash in the trust not used to 
pay permissible expenses must be 
distributed to the term-holder (the 
client) within 30 days of termination 
as defined in the Regulations.” 


Other Trust Requirements 

In addition to the other require- 
ments described above, the govern- 
ing instrument of the QPRT must 
also provide: 

1) that any income of the trust be 
distributed to the term-holder at 
least annually;" 

2) that the trustee may not dis- 
tribute trust principal to any ben- 
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eficiary other than the transferor to 
the trust until the expiration of the 
retained term interest;'” 

3) that other than additions dis- 
cussed above, the trust may not hold 
any assets other than one personal 
residence;'* 

4) that the transferor (or anyone 
else) may not prepay the term- 
holder’s interest in the QPRT—of- 
ten referred to as “commutation”;'* 

5) what happens when the trust 
ceases to be a QPRT, except under 
certain circumstances (such as the 
sale of the residence, or destruc- 
tion of the residence), and what 
happens to the trust assets upon 
the cessation of the term interest;' 
and 

6) that the term holder may not 
re-acquire the residence. 


Gift and Estate 
Tax Advantages 

The preliminary reason for con- 
sidering creating a QPRT is that 
your client may achieve significant 
estate and gift tax savings (while 
still retaining income tax benefits) 
by using one. By transferring a 
personal residence to the irrevo- 
cable trust, the client is making a 
completed gift for gift tax purposes 
to the beneficiaries whom the cli- 
ent chooses to receive the princi- 
pal of the trust upon the expira- 
tion of the retained term interest. 
The value of such gift, however, is 
computed under the actuarial 
tables promulgated by the IRS for 
purposes of valuing term and re- 
mainder interests; these values 
fluctuate with interest rates on a 
monthly basis.'® Thus, the value of 
the gift (for gift tax purposes) is not 
the entire value of the property 
transferred, but the fair market 
value of the residence at the time 
of the transfer minus the value (as 
calculated under the tables) of the 
client’s retained right to use the 
residence for the term of years cho- 
sen. Therefore, the gift tax due 
upon the date of transfer is a mere 
fraction of the full fair market 
value of the residence at the time 
of the transfer. The relevant valu- 
ation fraction depends upon the 
monthly interest rate, the client’s 


age at the time of the transfer and 
the term of the trust.!” 

Moreover, the client may, of 
course, apply his or her applicable 
credit (protecting up to $650,000) to 
shield the transfer from current 
taxation. If the client outlives the 
term of the trust, not only will the 
full value of the property pass to the 
beneficiaries—without any further 
transfer tax—but any post-transfer 
appreciation (which on real property 
may be quite significant) will also 
pass to the beneficiaries escaping 
transfer taxation. In addition, by 
making a lifetime transfer, the 
value of the property plus all of the 
post-transfer appreciation will pass 
to the beneficiaries without the need 
to include that property in the 
transferor’s gross estate for estate 
tax purposes.!* 


Income Tax 

Since a QPRT is treated as a 
grantor trust for income tax purposes, 
the transferor may still take advan- 
tage of several of the income tax in- 
centives provided for homeowners. 
For example, even if the client trans- 
fers his or her personal residence to a 
QPRT, the transferor may still deduct 
interest paid on a mortgage on the 
property.'® Also, the client may qualify 
for the exclusion of gain up to 
$250,000 from the sale of a residence 
owned and used as a personal resi- 
dence for at least two of the last five 
years by the taxpayer. 


Homestead Ad Valorem 
Tax Exemption 

Until 1995 there was confusion 
regarding the availability of the 
homestead ad valorem tax exemp- 
tions from real property taxes after 
a transfer to a QPRT. Since the 
transferor retained all the requisite 
beneficial rights to use of the prop- 
erty (see F.S. §196.041), planners 
agreed the exemption should still be 
available during the QPRT term. 
Unfortunately, various property 
appraisers affected disagreed. Ulti- 
mately in Robbins v. Welbaum, 664 
So. 2d 1 (Fla. 3d DCA 1995), the 
appellate court found that the tax- 
payer/transferor was entitled to the 
homestead ad valorem tax exemp- 
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tions for the QPRT term. 


Mortgaged Property 

If the transferred property is sub- 
ject to a debt, then the value of the 
property transferred to the trust 
must be reduced by the amount of 
the debt. If the transferor then pays 
part or all of the debt, the payment 
would be deemed an addition to the 
trust. In the case of a QPRT, the 
value of this subsequent gift would 
be reduced by the value of the 
grantor’s retained interest as of the 
date of the transfer. 

Nevertheless, under most circum- 
stances, the client should prefer to 
avoid the reduced initial gift and 
subsequent additional gifts. If 1) the 
grantor remains personally liable on 
the mortgage, 2) the trustee may 
enforce the debt against the grantor, 
and 3) the trustee has the right to 
be subrogated to the lender’s right 
to proceed against the grantor, then 
the initial gift should be the entire 
value of the property transferred 
without reduction for the indebted- 
ness. Plus future payments on the 
mortgage should not be additional 
gifts to the QPRT.”° 

Of course, the client could also 
satisfy the mortgage with other as- 
sets or substitute other property as 
collateral prior to funding the 
trust. By doing so the client will 
also avoid reduction in the amount 
of the initial gift. 

For example, assume a client 
transfers a personal residence val- 
ued at $500,000. The client is 72 
years old, and he or she creates the 
QPRT with a retained term of 10 
years. Also, assume an after-tax 
growth rate of four percent on the 
property. Using, for example, the 
applicable interest rate of 6.4 per- 
cent—as it was in April of 1999— 
the example works as follows: 


Explanation 6.4% 
April 1999 


Value of assets transferred $500,000 
Value of gift of residence 


to a 10-year QPRT 
per IRS valuation tables $156,235 


Reduction in taxable estate 


($500,000 gift value) $343,765 
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Tax saved at assumed 


50% estate tax rate $171,883 


Tax saved at assumed 50% 
estate tax rate and assumed 
4% growth rate 


$291,944 
Fraction Interest 
Discount; Joint Property 

If the clients are a married couple 
who own a residence jointly, there 
are a few options. First, they can put 
the property in one spouse’s name 
and then that spouse can create a 
QPRT. This works best where one 
spouse has a below-normal life ex- 
pectancy (so as not to have that 
spouse be a grantor at all). Second, 
they could create a joint QPRT 
where they both contribute their 
halves to one QPRT. There is some 
allure, since the value of the gift 
decreases if the QPRT terminates on 
the first death of a spouse. However, 
that also increases the likelihood 
that the benefits of the QPRT will 
be lost, as the residence would then 
be included in the deceased spouse’s 
estate. Thus, to gain the tax ben- 
efits, both spouses must outlive the 
term. As a result, I believe the third 
option—create separate QPRTs—is 
probably best for most clients. Each 
spouse can transfer a fractional in- 
terest in the residence (presumably 
a one-half undivided interest) to a 
separate QPRT. Then the terms can 
be different to consider the spouses’ 
different life expectancies. Plus, if 
one spouse fails to survive the QPRT 
term, there is a chance the other 
spouse will survive his/her QPRT, 
providing at least one-half the in- 
tended tax benefits. 

An additional benefit of splitting 
the residence and using fractional in- 
terests to fund the QPRTs is the avail- 
ability of fractional interest discounts. 
Since each transfer to a QPRT would 
constitute a noncontrolling fractional 
interest in the underlying real prop- 
erty, there should be some reasonable 
discount from the liquidation value, 
prior to applying the §7520 rates.”! 
This discount can further compound 
the tax benefits of the QPRTs. 

Example with discount: Assume 
the same facts as the example above, 
but also assume the husband and 
wife create separate QPRTs and 


each transfer an undivided one-half 
interest in the residence. Also, as- 
sume a 20 percent discount for the 
two parcels (thus each grantor is 
transferring an asset valued at 
$200,000, not $250,000). 


Explanation 6.4% 
April 1999 

Value of assets transferred 

(2 x $200,000) $400,000 

Value of gift of one-half 

interests in the residences 

to a 10-year QPRT 

per IRS valuation tables 

(2 x $62,494) $124,988 

Reduction in taxable estate 

($500,000 gift value) $375,012 

Tax saved at assumed 

50% estate tax rate $187,506 

Additional tax savings due 

to discounts $ 15,623 


Disadvantages 

Before creating a QPRT, the cli- 
ent must be aware that he or she 
cannot gain all of these advantages 
without some disadvantages; how- 
ever, the disadvantages are minimal 
and essentially make QPRTs an ev- 
erything to gain and virtually noth- 
ing to lose planning technique. The 
disadvantages are: 

1) The client must either apply his 
or her unified credit to the transfer, 
or, if the client has already used his 
or her unified credit, he or she must 
pay gift tax on the transfer for the 
value of the remainder interest 
passed to the trust. 

2) If the transferor dies before the 
term of the trust expires, he or she 
will fail to receive the transfer tax 
savings discussed above. That is 
because §2036(a)(1) of the Code re- 
quires the full value of the residence 
be included in the gross estate at the 
time of the transferor’s death. How- 
ever, the transferor’s estate will re- 
ceive a credit for any gift tax already 
paid or unified credit already ap- 
plied.”* Of course, should this occur 
the transferor is not any worse off 
(from a transfer tax position) since, 
had he or she done nothing with the 
residence, it would have been in- 
cluded in his or her estate anyway. 


Moreover, the client may hedge 
against this risk by also creating an 
irrevocable life insurance trust for 
the same term as the QPRT, which, 
if properly created, will not be in- 
cluded in the client’s estate and will 
replace (hopefully at a discounted 
cost) any wealth lost to taxes due to 
the inclusion of the personal resi- 
dence in the transferor’s gross es- 
tate.” 

3) If the client does gain the afore- 
mentioned transfer tax benefits by 
outliving the term of the trust, he 
or she must either move out of the 
house or reach an agreement with 
the trustee or the beneficiaries who 
take title to the residence upon the 
end of the trust term to permit the 
client to lease back the property. 
When leasing the residence, the ben- 
eficiaries must charge the client at 
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least fair market rent in order to 
lease the property back without risk- 
ing potential gift, estate or income 
tax problems. On the other hand, 
this is not necessarily a bad result 
because paying fair market rent to 
one’s beneficiaries may be an excel- 
lent way for a client to continue to 
decrease his or her taxable estate 
while passing assets to his or her 
beneficiaries without incurring 
transfer taxes. Thus, the transferor 
may create income for his or her 
beneficiaries (which is currently tax- 
able at a maximum rate of 39.6 per- 
cent), rather than gifts or bequests 
to them (which are currently taxed 
at rates up to 55 percent). You 
should also note that if a continu- 
ing trust is created at the expiration 
of the trust term, and if the trust is 
created as a “grantor” trust for in- 
come tax purposes, then the lease 
payments might not create taxable 
income. 

4) Upon transferring his or her 
residence to the trust, the client has 
forever given up the right to use the 
principal of the trust, except for the 
right to live in the residence or re- 
ceive the qualified annuity during 
the trust term. Therefore, the client 
needs to be completely comfortable 
with the other assets remaining 
available for his or her use. 


Conclusion 

There are many tax benefits 
which may be achieved by forming 
a QPRT. A client may achieve a le- 
veraging of his or her unified credit, 
he or she may pass after-transfer 
appreciation in the value of the 
client’s residence to his or her ben- 
eficiaries tax free, and he or she may 
retain the income tax benefits asso- 
ciated with home ownership. Fur- 
thermore, the disadvantages asso- 
ciated with forming a QPRT are 
minimal. Therefore, if a client is 
willing to create a QPRT, and to 
jump through all of the IRS’ hoops, 
he or she will enter into a virtually 
no-lose tax planning situation. 0 


1 See, e.g., Jan M. Rosen of the NY. 
Times News Service has reported that 
Samuel J. Friedman, a partner in the 
New York law firm of Hall, Dickler, 
Lawler, Kent & Friedman called QPRTs 


If a client is willing 
to create a QPRT, 
and to jump through 
all of the IRS’ hoops, 
he or she will 
enter into a virtually 
no-lose tax 
planning situation. 


“very close to the ideal of having your 
cake and eating it too.” Jan M. Rosen, 
Trusts Amid Taxes in Gifts of Home, 
Boca Raton News, Feb. 1, 1993; Mary 
Sit of The Boston Globe reported that 
Kennedy P. Brier, a tax attorney at Pow- 
ers & Hall Professional Corp. in Boston, 
declared QPRTs are “virtually a no-lose 
bet with the government,” THE Boston 
G.osE, March 16, 1991; See also Jeffrey 
B. Kalan, Utilizing Qualified Personal 
Residence Trusts, 69 Fa. B.J. 35 (Feb. 
1995). 

? For other articles discussing estate 
planning in light of the recent devel- 
opments provided in I.R.C. §2702, and 
the Treasury Regulations promulgated 
thereunder, see Scanlan, Jr., “Grits, 
Grats, Gruts: A Phoenix Rises from the 
Ashes of Section 2036(c),” Twenty-Sev- 
enth Annual Philip E. Heckerling In- 
stitute on Estate Planning, Miami, 
Florida, January 1993, Chapter 15; 
August and Kulunas, Planning for 
Grits, Grats and Gruts under new 
Chapter 14, 65 Fla. B.J. 40-43 (Nov. 
1991); and Moore, Grantor Retained 
Income Trusts—Fish or Fowl, Trusts 
& Estates 18-28 (March 1991). 

3 The valuation tables are prescribed 
by the Secretary and are based on mor- 
tality rates recalculated every 10 years 
and fluctuate by using an interest rate 
(rounded to the nearest 2/10ths of one 
percent) equal to 120 percent of the fed- 
eral midterm rate in effect under 
§1274(d)(1) for the month in which the 
transfer occurs. See I.R.C. §7520. Cur- 
rently the unified credit is $600,000 
and is provided in I.R.C. §2010. 

*For purposes of meeting the re- 
quirements of a QPRT under Treas. 
Reg. §§25.2702-5(c)(1) and (2), the 
“personal residence” of the term holder 
means either (i) a “principal residence” 
as defined in I.R.C. §1034; or (ii) an- 
other qualified residence which must 
meet the definitions of a personal resi- 
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dence provided in I.R.C. §280A(d)(1). 
See Treas. Reg. §25.2702-5(c)(2)(A) and 
(B). 

5 Treas. Reg. §25.2702-5(D)(ii) read in 
conjunction with §25.2702-5(c) states 
that the governing instrument may per- 
mit the sale of the residence and permit 
holding the proceeds therefrom in a 
separate account until the earlier of the 
purchase of a new residence, the termi- 
nation of the term interest, or the date 
which is two years after the date of the 
sale of the residence. 

® Treas. Reg. §25.2702-5(c)(8). If so 
desired, then the governing instrument 
must provide the trustee the discretion 
to either distribute the assets or convert 
the property to a qualified annuity in- 
terest and must contain all of the provi- 
sions of §25.2702-3 with respect to such. 
But see the discussion regarding trust- 
ees infra. 

77.R.C. §7520 and the Treasury 
Regulations thereunder provide the 
relevant valuation tables. See supra 
note 3. 

8 Treas. Reg. §25.2702-5(c)(5)(ii)(A). 

° Treas. Reg. §25.2702(c)(5)(ii)(A)(1). 

10 Treas. Reg. §25.2702-5(c)(7)(ii)(A)-(C) 
and 5(c)(5)(ii)(A)(2). 

" Treas. Reg. §25.2702-5(c)(3). 

2 Treas. Reg. §25.2702-5(c)(4). 

18 Treas. Reg. §25.2702-5(c)(5). 

14 Treas. Reg. §25.2702-5(c)(6). As a re- 
sult, clients desiring to transfer a pri- 
mary residence and a second residence 
must create two QPRTs—one for each 
property. 

1 Treas. Reg. §25.2702-5(c)(7) and (F). 
See supra note 6. 

16 Td. The appropriate interest rate is 
120 percent of the mid-term Applicable 
Federal Rate in effect on the date of the 
transfer. I.R.C. §7520. 

18 By outliving the term, no part of the 
value of the property transferred will 
be required to be brought into the 
client’s gross estate by reason of I.R.C. 
§2036(a). 

19 L.R.C. §163. 

20 See Susan L. Miller, Practical Prob- 
lems and Solutions in Establishing A 
Qualified Personal Residence Trust, J. 
Tax’N 102, 104 (Feb. 1997). 

21 See Le Frak, Samuel J. (1993) TC 
Memo 1993-526. 

22 T.R.C. §2001(b). 

23 See discussion in Scanlan, supra note 
2, at 15-52. 


Jeffrey A. Baskies, a partner of 
Ruden McClosky Smith Schuster & 
Russell, P.A., is a graduate of Trinity 
College (B.A., with highest honors, 1988) 
and received his law degree from 
Harvard University (J.D., cum laude, 
1991). He is admitted to practice in both 
Florida and Massachusetts. 

This column is submitted on behalf 
of the Tax Section, David E. Bowers, 
chair, and Michael D. Miller and Lester 
B. Law, editors. 
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Supervisor Liability Under the 


Family and Medical Leave Act 
The Judicially Created Public Official Exception 


n the 11th Circuit’s 

first occasion to ad- 

dress the meaning of 

the term “employer” 
under the Family and Medical 
Leave Act (FMLA or “the act”), the 
court held that individual liability 
does not exist under the act. 
Wascura v. Carver, 169 F.3d 683 
(11th Cir. 1999). In so holding, the 
Court of Appeals for the 11th Cir- 
cuit set forth the first pronounce- 
ment by any circuit interpreting the 
term “employer” under the act—an 
issue which had been addressed by 
many district courts since enact- 
ment of the act in 1993. The court’s 
analogy and adherence to the deter- 
mination made in Welch v. Laney, 
57 F.3d 1004 (11th Cir. 1995), that 
a public official was not subject to 
individual liability under the Fair 
Labor Standards Act (FLSA), cre- 
ates a limitation in application of 
the FMLA not addressed by the act 
itself. By creating a barrier from the 
reach of the FMLA to individual 
public officials, the court has drawn 
a line that Congress did not. While 
the opinion may be distinguished by 
subsequent plaintiffs faced with 
discrimination by private sector 
employers, it is unclear whether 
other circuits free from the shack- 
les of Welch v. Laney will recognize 
any limitation on individual liabil- 
ity, public or private sector. 

In Wascura, the 11th Circuit 
made two significant determina- 
tions: 1) the term “employer” in the 
FMLA should be interpreted consis- 
tently with the similar definition 
set forth in the Fair Labor Stan- 
dards Act (FLSA); and 2) public of- 


by Ava J. Borrasso 


The 11th Circuit 
stands alone in 
holding that 
personal liability 
does not exist 
against individuals 
for FLSA violations. 


ficials are not “employers” and, 
therefore, are not subject to indi- 
vidual liability under the FMLA. 
The first determination is in line 
with the majority of lower courts 
analyzing the issue as well as the 
statutory language, legislative his- 
tory, and regulations promulgated 
pursuant to the FMLA. However, 
the second determination is more 
controversial as it is based on an 
interpretation of the FLSA which is 
in conflict with the majority of cir- 
cuit courts addressing the issue as 
well as prior decisions in this cir- 
cuit. By holding that public officials 
are not subject to personal liability 
under the FMLA, the court essen- 
tially created an exception to appli- 
cation of the act against public offi- 
cials which is not supported by any 


language in the act itself. As a re- 
sult, the first determination as to 
whether individual liability exists 
under the FMLA is that it does 
not—as long as you are a public of- 
ficial. 


Factual Background 
and Proceedings 

Rosemary Wascura, former city 
clerk for the City of South Miami, 
instituted an action against the 
City of South Miami and former city 
commissioners for allegedly violat- 
ing her rights under the Family and 
Medical Leave Act. As alleged in the 
complaint, Ms. Wascura served as 
city clerk of the city for nearly 14 
years before being discharged, not 
because of job performance, but be- 
cause she informed the city that her 
son had Acquired Immune Defi- 
ciency Syndrome and that she may 
need time from work to care for him. 
At the time she was fired, Ms. 
Wascura had accumulated some 
900 hours of unused vacation time 
and sick leave. Prior to her dis- 
charge at a city council meeting, the 
former city mayor demanded Ms. 
Wascura’s resignation for unspeci- 
fied reasons. When Ms. Wascura 
refused to resign, she was dis- 
charged upon motion of the mayor 
and vote of the commissioners in 
May 1995. 

The complaint alleged that the 
mayor, commissioners, and city dis- 
charged Ms. Wascura as a result of 
exercising her rights under the 
FMLA. The commissioners were 
Ms. Wascura’s supervisors with the 
sole responsibility for hiring and 
firing her. The commissioners 
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moved to dismiss the complaint on 
the grounds that the FMLA does not 
impose individual liability. The 
commissioners subsequently 
amended their motion to assert the 
defense of qualified immunity. The 
city was not a party to the motion 
or appeal. The district court denied 
the commissioners’ motion to dis- 
miss and thereafter they filed their 
answers denying liability. 


District Court Opinion 

The U.S. District Court for the 
Southern District of Florida relied 
on the definition of the term “em- 
ployer” under the FLSA, rejecting 
the commissioners’ invitation to 
employ the definition of the same 
term as set forth in the antidiscrimi- 
nation statutes such as the Ameri- 
can with Disabilities Act, 42 U.S.C. 
§12111(5) (1999); the Civil Rights 
Act of 1964 (Title VII), 42 U.S.C. 
§2000e(b) (1999); and the Age Dis- 
crimination in Employment Act, 29 
U.S.C. §630(b) (1999). The district 
court also rejected the commission- 
ers’ claim that they were entitled to 
qualified immunity, reasoning that 
the language of the FMLA was clear 
and not abstract and, as such, the 
commissioners should have under- 
stood that the alleged acts consti- 
tuted a violation of its provisions. 

The commissioners appealed, re- 
iterating the argument that the 
FMLA should be interpreted in line 
with antidiscrimination statutes— 
none of which have been held to 
impose individual liability. The 
commissioners also argued that de- 
nial of their qualified immunity 
claim required reversal because li- 
ability under the FMLA was not 
clearly established due to the fact 
that not a single case within the ju- 
risdiction had imposed liability and 
the act itself did not clearly estab- 
lish individual liability. 

In response, Ms. Wascura con- 
tended that the court lacked juris- 
diction over the first issue involving 
the question of whether individual 
liability may be imposed under the 
FMLA because the denial of a mo- 
tion to dismiss did not present a fi- 
nal appealable order subject to in- 
terlocutory review. Nonetheless, Ms. 


The legislative 
history of the FMLA 
clearly establishes 

that it was patterned 
after the FLSA 
and not the 
antidiscrimination 
statutes. 


Wascura argued that the district 
court should be affirmed because the 
language of the FMLA was clearly 
patterned after the FLSA which had 
been almost uniformly held to im- 
pose individual liability on those 
employers violating its terms. In 
addition, Ms. Wascura argued that 
the commissioners were not entitled 
to qualified immunity because the 
language of the act itself was so 
clear and unambiguous as to consti- 
tute clearly established law of which 
a reasonable public official should 
have known. 


1ith Circuit Reverses 

On March 9, 1999, the Court of 
Appeals for the 11th Circuit re- 
versed the district court’s applica- 
tion of the act to individual public 
officials. Wascura v. Carver, 169 
F.3d 683 (11th Cir. 1999). Although 
the court adopted the district court’s 
reasoning that the FLSA provided 
guidance in interpreting the term 
“employer,” the court held that its 
prior determination that a county 
sheriff was not individually liable 
under the FLSA in Welch, 57 F.3d 
1004, controlled the issue before it. 
Ms. Wascura sought rehearing en 
banc on the grounds that the hold- 
ing conflicted with the plain lan- 
guage of the FMLA; an intra-circuit 
conflict existed with Lee v. Coahoma 
County, 937 F.2d 220 (5th Cir. 
1991), modified, 37 F.3d 1068 (5th 
Cir. 1993), holding that personal li- 
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ability exists under the FLSA; and 
an inter-circuit conflict existed with 
Patel v. Wargo, 803 F.2d 632 (11th 
Cir. 1986); Donovan v. Hamms’s 
Drive Inn, 661 F.2d 316 (5th Cir. 
1981); and Shultz v. Mack Farland 
& Sons Roofing Co., 413 F.2d 1296 
(5th Cir. 1969)—each of which held 
that personal liability could be im- 
posed under the FLSA. The court 
denied the petition for rehearing en 
banc on May 3, 1999. 


FMLA Patterned After FLSA 

The FMLA prohibits employers 
from interfering with or denying the 
right of an employee to take leave 
under the act. See 29 U.S.C. 
§2615(a)(1). The act defines an “em- 
ployer” as “any person who acts, di- 
rectly or indirectly, in the interest 
of an employer to any of the employ- 
ees of such employer.” 29 U.S.C. 
§2611(4)(A)(ii)(I). The definition 
parallels the definition set forth in 
the FLSA.' By contrast, antidis- 
crimination statutes such as Title 
VII, the ADEA, and the ADA define 
an employer as a person engaged in 
an industry affecting commerce who 
employs a certain number of people, 
“and any agent of such person.” 42 
U.S.C. §12111(5)(A) (ADA), 
§2000e(b) (Title VII); 29 U.S.C. 
§630(b) (ADEA). 

The legislative history of the 
FMLA clearly establishes that it 
was patterned after the FLSA and 
not the antidiscrimination statutes: 


The bill is based on the same principle 
as the child labor laws, the minimum 
wage, Social Security, the safety and 
health laws, the pension and welfare 
benefit laws, and other labor laws that 
establish minimum standards for em- 
ployment. 


S. Rep. No. 103-3, 103d Cong., 1st 
Sess. at 4 (1993).? 

The Senate report also opines that 
the FMLA fits “squarely within the 
tradition of the labor standards laws 
that have preceded it.” S. Rep. No. 
103-3, 103d Cong., 1st Sess. at 5 
(1993). Consistent with the legisla- 
tive intent, the applicable code of 
federal regulation specifically pro- 
vides that the term “employer” as 
used in the FMLA is patterned af- 
ter the FLSA. 29 C.F.R. 825.104(d). 

Moreover, the weight of authority 


at 
Is 
1 
| 
| 
| 
| 
| 
= 


considering the issue holds that in- 
dividual liability exists under the 
FMLA.* The issue was thoughtfully 
analyzed in Freemon v. Foley, 911 
F. Supp. 326 (N.D. Ill. 1995), in 
which a hospital employee claimed 
that her employment was illegally 
terminated as a result of exercising 
her rights under the FMLA to care 
for her small children suffering from 
chicken pox. The plaintiff sued the 
hospital, her direct supervisors, and 
their supervisors—none of whom 
were officers or directors of the hos- 
pital. Id. at 328. The supervisors 
moved for summary judgment, con- 
tending that they could not be indi- 
vidually liable under the FMLA be- 
cause the definition of “employer” 
under Title VII, the ADEA, and the 
ADA should be applied. The Seventh 
Circuit, like the 11th Circuit, had 
already decided that individual li- 
ability does not exist under Title 
VII, the ADEA, or the ADA. Id. at 
330. 

The Freemon court reasoned that 
the definition of an “employer” in the 
FMLA “tracks word for word the 
definition used in the Fair Labor 
Standards Act.” Id. at 330. The court 
then analyzed the FLSA and deter- 
mined that it did provide for indi- 
vidual liability even when a defen- 
dant “does not exercise exclusive 
control over all the day-to-day af- 
fairs of the employer, so long as he 
or she possesses control over the 
aspect of employment alleged to 
have been violated.” Jd. at 331. The 
court held that the individual defen- 
dants, who recommended the sus- 
pension and discharge of the plain- 
tiff, exercised sufficient control over 
the plaintiff to be liable under the 
FMLA. 

Prior to the Wascura opinion, the 
very issue as to whether the FMLA 
imposes individual liability on su- 
pervisors had been addressed by 
several district courts throughout 
the nation both as to private super- 
visors and public officials. The ma- 
jority of those district courts deter- 
mined that the FMLA was patterned 
after the FLSA and, as a result, in- 
dividual liability could attach. In 
line with the reasoning of these de- 
cisions, the Wascura court adopted 


the reasoning of the district court 
and determined that the term “em- 
ployer” under the FMLA parallels 
the FLSA based upon the plain lan- 
guage of the statute, its legislative 
history, and the federal regulations 
promulgated thereunder. Therefore, 
rather than looking to the antidis- 
crimination statutes for guidance in 
interpreting the FMLA, the court 
turned its attention to the FLSA and 
decisions interpreting it for guid- 
ance. Wascura, 169 F.3d at 686. 


Judicially Created Public 
Officials Exception 

The court then held that public 
officials are not subject to individual 
liability as “employers” under the 
FMLA, relying exclusively on Welch, 
57 F.3d 1004. In Welch, one of the 
many issues before the court was 
whether the county sheriff was sub- 
ject to personal liability for violation 
of the Equal Pay Act, an extension 
of the FLSA. In reaching the deter- 
mination that the sheriff was not an 
“employer” as defined by the act, 29 
U.S.C. §203(d), and consequently 
not liable in his individual capacity 
for violations of the act, the Welch 
court’s analysis consisted merely of 
the statement that “Sheriff Laney 
in his individual capacity had no 
control over Welch’s employment 
and does not qualify as Welch’s em- 
ployer under the Act.” Jd. at 1011.4 
This judicial initiative is the foun- 
dation for the 11th Circuit’s decision 
in Wascura. 


Welch Failed to 
Follow Precedent 
Unfortunately, the Welch court 
did not address or distinguish seem- 
ingly binding precedent holding in- 
dividuals subject to personal liabil- 
ity for violations of the FLSA. See 
Donovan v. Hamm’s Drive Inn, 661 
F.2d 316 (5th Cir. 1981)° (owner of- 
ficers active in management of cor- 
poration were “employers” subject to 
individual liability); Shultz v. Mack 
Farland & Sons Roofing Co., 413 
F.2d 1296 (5th Cir. 1969) (officer 
and director with supervisory con- 
trol held individually liable for vio- 
lations of FLSA). See also Patel v. 
Wargo, 803 F.2d 632 (11th Cir. 1986) 


(recognizing that individual liabil- 
ity as an “employer” may exist for 
corporate officers with operational 
control but concluding defendant 
president and director lacked requi- 
site control). Although each case 
dealt with the imposition of indi- 
vidual liability on corporate officers 
and not government officials, the 
statutory language of the FLSA and 
FMLA does not distinguish between 
public and private actors. The Welch 
opinion is silent on the reasoning 
employed to depart from the forego- 
ing precedents establishing per- 
sonal liability against supervisors 
under the FLSA. As one court 
opined, the conclusion may have re- 
sulted from the designation of the 
sheriff’s duties under Alabama law. 
Barfield v. Madison County, Miss., 
984 F. Supp. 491, 497 (S.D. Miss. 
1997). In any event, the Welch opin- 
ion appears to be an aberration 
within FLSA case law. 

Contrary to the holding in Welch, 
most circuits have determined that 
supervisors are subject to personal 
liability for violations of the FLSA 
when they exercise sufficient control 
over the terms of the employee’s 
employment. See, e.g., Baystate Al- 
ternative Staffing, Inc. v. Herman, 
163 F.3d 668, 676—79 (1st Cir. 1998) 
(remanded for determination as to 
whether individuals exercised req- 
uisite control to impose personal li- 
ability); United Stated Dept. of La- 
bor v. Cole Enters., Inc., 62 F.3d 775, 
778-79 (6th Cir. 1995) (corporate 
president with operational control 
was “employer” under FLSA); Dole 
v. Elliott Travel & Tours, Inc., 942 
F.2d 962, 965-66 (6th Cir. 1991) 
(president and CCO with significant 
operational control held individually 
under FLSA); Brock v. Hamad, 867 
F.2d 804, 808 (4th Cir. 1989) (owner 
who hired and fired employees was 
“employer”); Donovan v. Agnew, 712 
F.2d 1509, 1510-14 (1st Cir. 1983) 
(“the overwhelming weight of au- 
thority” imposed liability on officer 
with operational control in light of 
remedial purpose of FLSA and fact 
that Congress never changed defi- 
nition in response to decisions hold- 
ing corporate officers individually 
liable when it “revisited” the act in 
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1949, 1961, 1966, and 1977), criti- 
cized on other grounds, Speen v. 
Crown Clothing Corp., 102 F.3d 625 
(1st Cir. 1996); Donovan v. Grim 
Hotel Co., 747 F.2d 966, 971-72 (5th 
Cir. 1984) (president with opera- 
tional control was employer), cert. 
denied, 471 U.S. 1124 (1985); 
Donovan v. Sabine Irrigation Co., 
Inc., 695 F.2d 190, 194-95 (5th Cir. 
1983) (corporate employer subject to 
injunction along with company 
where individual exercised control 
over work situation), cert. denied, 
463 U.S. 1207 (1983), criticized on 
other grounds, Castillo v. Givens, 
704 F.2d 181 (5th Cir. 1983). 

In Wascura, the apparent conflict 
within the 11th Circuit as to 
whether defendants may be subject 
to personal liability under the FLSA 
in light of Welch was not addressed. 
Instead, the court made the factual 
distinction that the alleged actors 
involved were public officials, de- 
spite the fact that nothing in the 
language of either the FLSA or 
FMLA invites such a distinction. 


Other Courts’ Holding on 
Liability of Public Officials 
Courts in other jurisdictions 
which have addressed the more spe- 
cific issue as framed by the Wascura 
court—whether a public official may 
be liable in his or her individual ca- 
pacity under the FLSA (and accord- 
ingly the FMLA)—have determined 
that individual liability may exist. 
See Lee v. Coahoma County, Miss., 
937 F.2d 220 (5th Cir. 1991) (sher- 
iff was clearly “within the class of 
managerial personnel considered 
employers by the FLSA”); Bankston 
v. State of Illinois, 1993 U.S. Dist. 
LEXIS 5796, *7 (N.D. Ill. 1993) (“it 
is not beyond ken that [the director 
of department in individual capac- 
ity] could qualify as a person acting 
directly or indirectly in the interest 
of the Department”), affd, 60 F.3d 
1249 (7th Cir. 1995) (affirming dam- 
age award against state officers in 
individual capacities as recognized 
in Digiore v. State of Illinois, 962 F. 
Supp. 1064, 1079 (N.D. Ill. 1997)); 
Barfield v. Madison County, Miss., 
984 F. Supp. 491 (S.D. Miss. 1997) 
(sheriff in his individual capacity 
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was joint employer with county un- 
der FLSA);® Digiore v. State of Illi- 
nois, 962 F. Supp. 1064 (N.D. Ill. 
1997) (denying motion to dismiss 
FLSA claims against secretary of 
state and director of police in their 
personal capacities relying on the 
statute and cases interpreting it). 

Correspondingly, the same rea- 
soning has been applied to hold pub- 
lic officials personally liable under 
the FMLA by district courts which 
addressed the issue before Wascura. 
See Knussman v. State of Maryland, 
935 F. Supp. 659 (D. Md. 1996) 
(holding that liability of state police 
officials in their individual capaci- 
ties was not foreclosed under the 
FMLA),summary judgment granted 
in part, partial summary judgment 
denied, 16 F. Supp. 2d 601 (D. Md. 
1998); Waters v. Baldwin County, 
936 F. Supp. 860 (S.D. Ala. 1996) 
(county directors were subject to suit 
in individual capacities under 
FMLA). Regardless of whether the 
claim arose under the FLSA or the 
FMLA, no court prior to Wascura 
applied a different analysis or set 
of standards to public officials than 
those applied to private companies. 
No case preceding Wascura distin- 
guished application of the law based 
on the fact that the defendants were 
public officials. 


Public Official/Private 
Sector Distinction Not 
Recognized by Congress 
The Wascura decision effectively 
creates a distinction between pub- 
lic and private employers which ap- 
pears to be contradicted by the plain 
language of the act. The FMLA de- 
fines employer as “any person who 
acts, directly or indirectly, in the 
interest of an employer to any of the 
employees of such employer.” 29 
U.S.C. §2611(4)(A)(ii)(T) (emphasis 
added). The applicable federal regu- 
lation provides that “individuals 
such as corporate officers ‘acting in 
the interest of an employer’ are in- 
dividually liable for any violations 
of the requirements of the FMLA.” 
29 C.F.R. §825.104(d). The FMLA 
expressly provides that the defini- 
tion of “employer” includes public 
agencies, 29 U.S.C. § 2611(4)(iii), 


thereby removing any doubt that the 
act applies to the public as well as 
the private sector. Nor does the lan- 
guage of the act expressly exempt 
public officials from the definition 
of “employer” or distinguish between 
private and public “persons,” 29 
U.S.C. 

Furthermore, it is well settled 
that a suit against a public official 
in his official capacity is a suit 
against the government itself. Ken- 
tucky v. Graham, 473 U.S. 159, 166 
(1985) (“while an award of damages 
against an official in his or her per- 
sonal capacity can be executed only 
against the official’s personal assets, 
a plaintiff seeking to recover on a 
damages judgment in an official ca- 
pacity suit must look to the govern- 
ment entity itself”). The logical re- 
sult of the reasoning employed in 
Wascura is that actions against pub- 
lic officials are altogether foreclosed 
as duplicative of those against the 
government while those against pri- 
vate supervisors can proceed. As a 
result, the distinction created with- 
out comment in Welch and adopted 
and reaffirmed in Wascura seems to 
defy Congress’ intent by insulating 
public officials from personal liabil- 
ity despite the fact that they are not 
excluded from the FMLA’s definition 
of “employer.” 


Conclusion 

The 11th Circuit stands alone in 
holding that personal liability does 
not exist against individuals for 
FLSA violations. The Wascura case 
stands in contrast to the decisions 
of other courts of appeal and district 
courts holding that public officials 
may be subject to personal liability 
under the FLSA, decisions of lower 
courts holding that public officials 
may be held personally liable under 
the FMLA, and the language of the 
FMLA itself which does not distin- 
guish public officials from their pri- 
vate supervisor counterparts. The 
holding in Wascura rests on the 
questionable and unexplained hold- 
ing in Welch. While the court un- 
abashedly emphasized the need to 
follow Welch “regardless of whether 
we agree with it,” the court elected 
not to address the conflicts en banc 
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where these issues could have been 
resolved. As a result, the first cir- 
cuit to address the issue of whether 
individual liability exists under the 
FMLA has not merely interpreted 
the act and applied the law, it has 
created a new exception to its appli- 
cation. 


1 The FLSA defines “employer” as “any 
person acting directly or indirectly in the 
interest of an employer in relation to an 
employee and includes a public agency.” 
29 U.S.C. §203 (d). 

2 See also S. Rep. No. 103-3, 103d 
Cong., lst Sess. at 21 (“employer” de- 
fined as in FLSA); Id. at 43 (“Those defi- 
nitions specifically referenced to the Fair 
Labor Standards Act are to be inter- 
preted similarly under this Act”). 

3 See Rupnow v. TRC, Inc., 999 F. 
Supp. 1047 (N.D. Ohio 1998); Studi v. 
T.A. Sys., Inc., 984 F. Supp. 1075 (E.D. 
Mich. 1997); Beyer v. Elkay Mfg. Co., 
1997 U.S. Dist. LEXIS 14459 (N.D. Il. 
Sept. 19, 1997); Knussman v. State of 
Maryland, 935 F. Supp. 659, 664 (D. Md. 
1996); Waters v. Baldwin County, 936 
F. Supp. 860 (S.D. Ala. 1996); Reich v. 
Midwest Plastic Eng’g, Inc., 1995 U.S. 
Dist. LEXIS 12130 (W.D. Mich. 1995), 
aff'd, 113 F.3d 1235 (6th Cir. 1997); 
McKiernan v. Smith-Edwards-Dunlap 
Co., 1995 U.S. Dist. LEXIS 6822 (E.D. 
Pa. 1995). 

4 The lack of analysis on the issue has 
been criticized. See Barfield v. Madison 
County, Miss., 984 F. Supp. 491, 497 
(S.D. Miss. 1997). 

5 Donovan v. Hamm’s Drive Inn, de- 
cided September 29, 1981, is binding pre- 
cedent on the 11th Circuit under Bonner 
v. Pritchard, 661 F.2d 1206 (11th Cir. 
1981) (authorities from the Fifth Circuit 
through September 30, 1981, are prece- 
dent in the 11th Circuit). 

® Declining to follow Welch because the 
basis for the result was unclear from its 
“cursory treatment,” the court concluded 
that “after researching this issue ex- 
haustively, it appears that the majority 
of cases have concluded that public offi- 
cials, just like their counterparts in the 
private sector, may be held individually 
liable for violations of the FLSA.” 
Barfield, 984 F. Supp. at 497. 
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Elder Law 


“My Basement Is Filled with Pornography!” 


“But You Don’t Have a Basement.” 


f any rule requires careful 

study by attorneys practicing 

elder law, ABA Model Rule 

1.14 is such a rule. This brief 
article examines the effect of this 
rule in the context of a client’s de- 
cline. 

We do not overlook other impor- 
tant rules and considerations such 
as defining who the client is among 
conflicted family members and their 
aging parent or parents, a funda- 
mental ethical issue in our prac- 
tices, as well as other more novel 
ethical conundrums, but we leave 
consideration of them for another 
day, and suggest a reading of 
Frolik, Schlesinger and The 
Fordham Law Review’ in the in- 
terim. 

In this episode we take a real life 
call from Amedra, and we visit the 
model rule which is (and must be) 
no stranger to us—1.14—Client 
Under a Disability. It governs our 
response to this demented soul,’ 
although there is no consensus re- 
garding how a lawyer ought to re- 
spond in representing a client 
whose competency is questionable.* 


Amedra 

“My basement is filled with por- 
nography!” This message was the 
initial offering of my caller after 
assurances from me that I was in- 
deed “Mr. Kruse,” for whom she had 
asked. 

The call was from Amedra, no 
stranger to me. Over the last 20 
years, my wife and I have shared 
many gourmet meals with her and 
her husband, along with several 
other dining companions. Five 


by Clifton B. Kruse, Jr. 


There is no 
consensus 
regarding how a 
lawyer ought to 
respond in 
representing a Client 
whose competency 
is questionable. 


couples took turns preparing 
scrumptious offerings, marrying 
the “right” wines with very special 
courses, including amuse-bouche, 
and entremets, all of us trying to 
outdo each other, I suppose, when 
it was our respective turn to host 
the meal. We discovered Pugliese, 
a delicious crusty Italian bread, and 
Tenuta Del Numerouno, a perfect 
extra virgin Tuscany cold pressed 
olive oil for dipping, at one of these 
galas. 

From this caller I also learned 
that Stilton cheese is not just good, 
but near perfect with an older Zin‘ 
or with an aged but still tannic Bor- 
deaux, as well as with Stilton’s 
more common partner, a rich, ruby- 
red Portugese Vinho do Porto. 

Our group disbanded when 
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Amedra’s husband died. Her grief 
resulted in a lengthy withdrawal 
from things social, and she and her 
husband had been the catalysts of 
our group. They made it work, ar- 
ranged for the times we met, coor- 
dinating the varying schedules of 
five busy couples. Following her 
husband’s death, about six years 
ago, Amedra’s enthusiasm for gour- 
met meals was understandably lost. 
Her amusement at our gatherings, 
vibrantly evidenced in her laughter 
and banter among the members of 
the group, now that she was wid- 
owed and alone, never returned. 

Two months earlier, I’d received 
another call from my friend, the 
first in several years following the 
closing of her husband’s estate. 
That evening call to my home also 
began strangely. 

“Someone on your staff is taping 
our calls,” she said. 

“They are?” I replied, mystified, 
careful not to be defensive. “Why?” 
She had no idea, but she knew I 
would “want to know” that her calls 
were being taped. 

“But you don’t have a basement!” 
I replied to Amedra in response to 
her announcement about the por- 
nography. I had been to my friend’s 
home many times, all through it. It 
is built on a slab with no basement. 

“Who else have you called about 
this?” I asked. 

“Just you.” 

“Not your daughter?” 

“No.” 

“Call her,” I suggested.® 

Two months passed. Another call. 
After establishing who I was, the 
lawyer she intended calling, she 
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spoke, actually near-whispered, 
“There are cameras in my home!” 

“What do you mean?” 

“Someone has hidden cameras all 
over the house,” she paused, “in the 
walls.” 

“Why?” 

“T don’t know.” 

“What do you want me to do?” 

“Tell whoever put them in to take 
them out.” 

“Can you see them?” 

“No. They’re hidden in the walls.” 


“In Whatever House | Enter | Will 
Go... for the Benefit of the Sick... .” 
—The Oath of Hippocrates 

Ethical issues arise when a law- 
yer discovers that his or her client 
is mentally deranged. In the case of 
Amedra, what am I to do? What are 
my ethical responsibilities to my 
long-term and now demented client? 

Is my paranoid® caller one who is 
suffering from a disability, a de- 
rangement contemplated by the 
model rule?’ If so, what duties do I 
owe to her and in what activity may 
or must I engage to protect her?® 
Deontological concepts arise from a 
sense of duty or obligatory activity, 
because certain responsive acts are 
morally appropriate, the right 
things to do. Hippocrates reminded 
us of this. It dominates his oath.® 
And, as in medicine, deontic study 
is required in law. 

A lawyer who has a long-standing 
relationship with a client, even 
though such lawyer is not currently 
working on a project for the client, 
“is not for lack of [a current] assign- 
ment barred from taking appropri- 
ate action to protect [her] .. . But 
how paternalistic may the lawyer 
be? What duty or duties to the cli- 
ent must the legal agent satisfy? 
And what standards are controlling 
about which the lawyer must be 
aware? Rule 1.14" provides that “a 
client [lacking legal competence] of- 
ten has the ability to understand, 
deliberate upon and reach conclu- 
sions about matters affecting [his or 
her] own well-being.” A lawyer, 
therefore, cannot simply take over 
and protectively control a client’s 
behavior by acting as a de facto fi- 
duciary. Serious conversation with 


In connection with 
Model Rule 1.14, 
what does “lacking 
legal competence” 
mean? Does 
paranoia detract 
from legal capacity 
or destroy it? 


the client is required to determine 
in what way the client’s behavior is 
jeopardizing her values, her life, her 
property, and her relationships. 
Based upon the disclosed irrational- 
ity, what is substantially at risk for 
the client? This must be defined in 
each situation. 

Both the predecessor Ethical Con- 
siderations 7-12 and the model rule 
impose a normal lawyer-client rela- 
tionship on the attorney, or as near 
to that as possible notwithstanding 
the client’s disability. “This obliga- 
tion,”"* the ABA opinion states, “im- 
plies that the lawyer should con- 
tinue to treat the client with 
attention and respect, attempt to 
communicate and discuss relevant 
matters, and continue as far as rea- 
sonably possible to take action con- 
sistent with the client’s directions 
and decisions.” 


“Don't Let Them Take My Home! 
My House Talks to Me at Night, and 
| Enjoy the Conversation.” 
—Prof. Peter Margulies 
In connection with Model Rule 
1.14, what does “lacking legal com- 
petence” mean? Does paranoia de- 
tract from legal capacity or destroy 
it? While this client may be enter- 
tained by her dementia, to what ex- 
tent does it result in her inability to 
make and communicate responsible 
decisions? What injury to herself or 
others does her misperception of re- 


ality create? 

“Normal client-lawyer relation- 
ships presume that there can be ef- 
fective communication between the 
client and the lawyer.”'* The ethi- 
cal obligation of the attorney empha- 
sized in Rule 1.14 is, following their 
disabilities, to “continue to treat cli- 
ents ... with attention and respect 
and attempt to communicate and 
discuss relevant matters [with 
them] and to continue as far as is 
reasonably possible to take action 
consistent with the client’s direc- 
tions and decisions””’ because the 
client who might otherwise be in- 
competent may have “the ability to 
understand, ... deliberate upon, and 
reach [responsible] conclusions 
about matters affecting [her] own 
well-being.”"® 

How is Amedra’s distortion of re- 
ality—imagined pornography which 
she cannot see because she has no 
basement where she believes it to 
be stored and imagined cameras im- 
bedded in her walls, watching her— 
affecting her ability otherwise to 
make and communicate responsible 
decisions affecting her life? Is she 
or anyone else injured by her per- 
sonal distortions relating to her per- 
ception of the reality of her environ- 
ment? 


“| Will Follow That... Regimen 
Which According to My Ability and 
Judgment | Consider [to Be] for the 
Benefit of My Patients.” 

Amedra’s lawyer cannot intervene 
unless the client’s own interests are 
in jeopardy. The ABA Formal Opin- 
ion 96-404 provides that Model Rule 
1.14 “does not authorize the lawyer 
to take protective action [just] be- 
cause the client is not acting in what 
the lawyer believes to be the client’s 
best interest,[.] [He or she can de- 
tract from client autonomy] only 
when the client ‘cannot adequately 
act in [her] own best interest,” a 
subjective determination made by 
the affected party’s counsel when the 
agent reasonably believes that the 
client’s personal values are at imme- 
diate risk and intervention, there- 
fore, will be beneficial. For example, 
if the client suggests that she intends 
to destroy her home, burn it down to 
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rid herself of its basement contents 
and its watchful eyes, an immedi- 
ate risk of loss should clearly autho- 
rize intervention by her counsel. 
The lawyer, however, cannot pa- 
ternalistically substitute her or his 
own value system which results in 
a judgment preventing the client 
from the right of autonomy, because 
intervention as a de facto fiduciary 
or in any other manner which re- 
stricts client freedom is inconsistent 
with the principles of a “normal” 
relationship which the formal opin- 
ion requires.” Being well-inten- 
tioned does not allow the lawyer to 
overrule the right of self-direction 
possessed by another, and the opin- 
ion reminds us that “the authority 
granted under Rule 1.14(b) to seek 
protective action should be exercised 
with caution in a limited manner 
consistent with the nature of the 
particular lawyer/client relationship 
and the client’s needs ... There 
is no right nor need to intervene 
unless the client is a danger to her- 
self or to others. This is the crite- 


rion, and aberrational behavior 
alone is not grounds for a takeover. 
A departure from what is accepted 
as normal or right behavior in the 
community is not in itself grounds 
for breaching the greater value au- 
tonomy describes. 


“Whatever in Connection With My 
Professional Practice . . . | See or 
Hear... Which Ought Not to be 
Spoken of... / Will Not Divulge.. . 
All Such Should be Kept Secret.” 

In the case of Amedra, should the 
lawyer seek an opinion from an ap- 
propriate diagnostician, perhaps in 
the instant case, a psychiatrist or 
psychologist? Model Rule 1.14 sug- 
gests that it is appropriate for the 
lawyer to seek such guidance, par- 
ticularly when the matter of incom- 
petence may foreseeably result in 
adverse consequences to the client. 
And “discussion of a client’s condi- 
tion with a diagnostician arising 
from reasonable concern does not 
violate Rule 1.6 (Confidentiality of 
Information), insofar as it is neces- 


November 2-3 


Tampa 
Tampa Airport Marriott Hotel 
International Airport 
Tampa, FL 33607 
(813) 879-5151 


November 17-18 


Orlando 
Doubletree Resort 
3011 Maingate Lane 

Orlando, FL 34747 
(407) 396-1400 


The Florida Bar Continuing Legal Education Committee 
and the Young Lawyers Division present 


Practicing with 
Professionalism 


This course, which replaces the BRIDGE-THE-GAP seminar, is 
presented pursuant to Rule 6-12 of Rules Regulating The Florida 
Bar. This new seminar, designed to help ease your transition from 

law school to the practice of law in Florida, features one day of 

practical skills presentations and one day of interactive discussions 
concerning issues of ethics and professionalism. 


December 1-2 


Jacksonville 
Jacksonville Hilton 
1201 Riverplace Boulevard 
Jacksonville, FL 32207 
(904) 398-8800 


December 14-15 
Miami 
Hyatt Regency Downtown 
400 SE 2nd Avenue 
Miami, FL 33131 
(305) 358-1234 
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sary to carry out [representation of 
the client responsibly].”” 


“Have You Called Your Daughter?” 

The ABA formal opinion reminds 
us that there may be circumstances 
when “the lawyer will wish to con- 
sult with the client’s family or other 
interested persons who are in a po- 
sition to aid in the lawyer’s assess- 
ment of the client’s capacity, as well 
as the decision of how to proceed. 
Limited disclosure of the lawyer’s 
observations and conclusion about 
the client’s behavior .. . fall within 
the meaning of disclosures neces- 
sary to carry out the representation 
authorized by [Model] Rule 1.6"28 

The forma! opinion affirms that 
contact with family by the lawyer, 
as opposed to encouraging the cli- 
ent to discuss issues with family, is 
an adjunct to the right of the law- 
yer to take protective action when 
this appears necessary. Disclosure 
to family members, should, how- 
ever, be limited to disclosure “perti- 
nent to the assessment of the client’s 
capacity and discussion [with fam- 
ily members relating to an appro- 
priate protective response].””4 

Our clients have a fundamental 
right of independence, a right of 
autonomy, a right to be their own 
decisionmakers,” and only in ex- 
traordinary circumstances is the 
lawyer authorized to usurp this 
right.”® 

Model Rule 1.14 allows interven- 
tion of an attorney in lieu of her or 
his withdrawing as the affected 
person’s counsel.”’ Permitted inter- 
vention can take a variety of forms. 
When the inability of a client is sig- 
nificant such that the client, in the 
lawyer’s reasonable opinion, ap- 
pears to be a danger to herself or 
himself or to others, for example, the 
lawyer may seek appointment of a 
guardian. The lawyer, however, may 
not represent a third party in filing 
for fiduciary protection for her or his 
client,”* but the lawyer may support 
the appointment of a particular per- 
son as guardian,”’ even though the 
attorney may not represent the pe- 
titioner who is requesting the ap- 
pointment. The ABA opinion pro- 
vides that “[o]nce a person has been 


' 

| 
| 
H 
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adjudged incompetent [however] 
and a guardian has been appointed 
to act on his [or her] behalf, the law- 
yer is [then] free to represent the 
[fiduciary].”*° The opinion warns us, 
however, that “prior to that time, 
any expectation the lawyer may 
have of future employment by the 
person he [or she] is recommending 
for appointment as her client’s fidu- 
ciary must be brought to the atten- 
tion of the appointing court.”*! 


“Abstain From Whatever Is 
Deleterious and Mischievous.” 

The ABA formal opinion empha- 
sizes that action which a lawyer 
takes on behalf of a client should be 
the least restrictive among the avail- 
able options. Even when ill, the 
client’s autonomy must be re- 
spected, but in a manner that will 
not result in injury (or further in- 
jury) to the affected person. This 
requirement may reduce the client’s 
freedom to be self-directed, and the 
client should be heard in response 
to the court’s view of the degree of 
control another person will have 
over her or his life. And the client’s 
view must always be heard.* The 
appropriate strategy for disclosure 
of such client views may come 
through the appointment of a guard- 
ian ad litem. This fiduciary will be 
governed by the client’s “best inter- 
ests,” and the guardian ad litem 
should request the appointment of 
a special guardian to represent the 
client’s point of view to the court, an 
advocate for that position, in cases 
in which this is determined to be 
appropriate,* such as disagreement 
between the guardian ad litem and 
the affected person regarding issues 
relating to such person’s care and 
needs. A relatively recent case, Mat- 
ter of M.R., 683 A.2d 1274, 1283 
(N.J. 1994), provides that the attor- 
ney representing the client must be 
a “zealous advocate for the client’s 
wishes.” The court-appointed guard- 
ian ad litem serves the court on be- 
half of the incapacitated person but 
is not the person’s advocate. The 
guardian ad litem acts as indepen- 
dent fact finder, investigator, and 
evaluator regarding what may fur- 
ther the best interests of the person 


believed to be in need of protection.** 
“The [special fiduciary] evaluates for 
himself or herself what is in the best 
interest of [the ward] and then ad- 
vocates that judgment [even though 
it may not be what the ward herself 
or himself desires].”* 

Elder law attorneys must perceive 
the conditions of their aging clients 
and take protective action when this 
need becomes apparent, when no 
durable agencies exist, and no ap- 
propriate candidate for fiduciary ap- 
pointment comes to the rescue of the 
ward-in-waiting. The lawyer’s judg- 
ment is supported by the ethical 
Rule 1.14, making a difficult deci- 
sion to intervene less burdensome.*® 

The standard the rule describes 
should be protective of a lawyer’s 
good intentions. Counsel may (not 
must) take protective action in cases 
when it is demonstrably needed. 
Prof. Peter Margulies, in his quint- 
essential analysis, verbalizes the 
framework within which wise law- 
yer decisions can be made.*” We also 
may withdraw, support (but not rep- 
resent) a guardian for the client, 
seek unofficial consent to act from a 
family representative, seek to per- 
suade the client toward best inter- 
est alternatives, act as a de facto 
guardian, or continue to presume 
competence and act accordingly.*® 

The choices we have as counsel 
are not simplistic. Our responsibili- 
ties are significant and our privilege 
to serve our clients in these mo- 
ments of their great need is envi- 
able. 


1 LAWRENCE A. FROLIK AND ME Issa C. 
Brown, ADVISING THE ELDERLY OR DISABLED 
CLIENT (1992) (Supplemented through 
1998), §§1.13 and 1.14; Supplement 1-1 
and Supplement 1-3; see also LAWRENCE 
A. FROLIK AND ALISON Patrucco BARNES, 
Law Cases AND MATERIALS 77-01; 
SanFrorD J. SCHLESINGER AND BARBARA J. 
SCHEINER, PLANNING FOR THE ELDERLY OR 
INCAPACITATED CLIENT (CCH 1992) “Ethi- 
cal Issues,” 12201-2207); multiple au- 
thors, Ethical Issues in Representing 
Older Clients, 62 ForpHamM L. Rev. 
(March 1994). 

2 A person regarded with sorrow and 
compassion; with regret. THE OxFrorD EN- 
CYCLOPEDIC DicTIONARY (1996) 1384, 1106. 

3 ANNoT. MoDEL RULES OF PROFESSIONAL 
Conbuct 217, 3d ed., ABA (1996). 


* Zinfandel, a fine red wine grape, a 
species of Vinifera, believed to be Ital- 
ian in origin, now grown extensively in 
California, and not to be confused with 
the cloyingly insipid “white zin,” found 
in abundance on the cocktail circuit. 

5 “(T}he lawyer [may] wish to consult 
with the client’s family . .. [where such] 
persons ... are in a position to aid the 
lawyer’s assessment of the client’s ca- 
pacity.” See infra note 19. 

5 A mental disorder with delusions of 
persecution; abnormal suspicion and 
mistrust. THE OxFrorD ENCYCLOPEDIC EN- 
GLISH Dictionary, “paranoia,” supra note 
2, at 1055. 

7 ABA Model Rule 1.14. See discussion, 
ANNOTATED MopEL RULES OF PROFESSIONAL 
ConbuctT, supra note 3. Advanced age 
may result in conditions necessitating 
protection of the client in major finan- 
cial transactions, p. 215. 

8 ABA Model Rule 1.14, Client Under 
a Disability, id. 

(a)When a client’s ability to make ad- 
equately considered decisions in connec- 
tion with the representation is impaired, 
whether because of minority, mental dis- 
ability or for some other reason, the law- 
yer shall, as far as reasonably possible, 
maintain a normal client-lawyer rela- 
tionship with the client. 

(b)Not only can the mental, physical or 
other condition of the client impose ad- 
ditional responsibilities on the lawyer, 
the fact that a client is impaired does 
not relieve the lawyer of the obligation 
to obtain information from the client to 
the extent possible. 

(c)A lawyer may seek the appointment 
of a guardian or take other protective 
action with respect to a client only when 
the lawyer reasonably believes that the 
client cannot act in the client’s own in- 
terest. 

9 See SHERWIN B. NuLanp, Doctors - 
THE BIOGRAPHY OF MEDICINE 2d ed. 24, 26 
(1988). Deontology is the study of duty; 
deontic relates to duty as it is expressed 
in ethical concepts. See OxrorD ENCYCLO- 
PEDIC DICTIONARY, supra note 2, at 382. 

10 See ABA Formal Opinions, Formal 
Opinion 96-404 (August 2, 1996), “Cli- 
ent Under a Disability,” No. 170, 
1101:109, p. 45. The ending of this state- 
ment reads“. . . to protect a client where 
1.14(b) applies.” The meaning is not in- 
tentionally altered by the author’s revi- 
sion. 

1 Supra note 7, at 46. 

12 Td. Prior ethical considerations found 
in EC7-12 of the Model Code of Profes- 
sional Responsibility provided that “ifa 
client is capable of understanding the 
matter in question or if contributing to 
the advancement of his [or her] inter- 
ests regardless of whether he [or she] is 
legally disqualified from performing cer- 
tain acts, the lawyer should obtain from 
him [or her] all possible aid.” A client’s 
ability to make responsible decisions 
may be impaired due to senility, insan- 
ity, medication, alcohol, or drug addic- 
tion. ANNOT. MoDEL RULEs, supra note 7, 
at 216. 
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“T Didn’t Know 
It Was The 2nd 


Leading Cancer 
Killer...” 


olorectal cancer (cancer 
- the colon or rectum) 
is the second-leading cause of 
cancer-related deaths in the 
US. In 1999, nearly 56,600 
people will die because of it, 


and yet many colorectal cancer 


deaths could be prevented. 


The risk of colorectal cancer 
increases with age, especially 
after 50. If you’re 50 or older 
and have never been screened, 
talk with your doctor about 
the screening options that are 


right for you. 


National Colorectal Cancer 
Action Campaign 


1-800-4-CANCER # TTY 1-800-332-8615 
NCI’s Cancer Information Service 


Visit www.cdc.gov/cancer/screenforlife 
or www.medicare.gov 


18 Supra note 10, at 46 ABA Formal 
Opinion 96-404, 1101.109. 

14 Td. See also Rule 1.4(a). “A lawyer 
shall keep a client reasonably informed 
about the status of a matter and 
promptly comply with reasonable re- 
quests for information.” See also Rule 
1.2(a) “A lawyer shall abide by a client’s 
decisions concerning the objectives of 
representation ... and shall consult with 
the client as to the means by which they 
are to be pursued... .” 

15 See Peter Margulies, Access, Connec- 
tion, and Voice: A Contextual Approach 
to Representing Senior Citizens of Ques- 
tionable Capacity, 62 ForpHAM L. 
1073 (March 1994). The author, in a sec- 
tion on “Defining Capacity,” specifically 
writes: “Suppose that a senior citizen 
wants to go to court to save his house. 
His reason is that the house talks to him 
at night and he enjoys the conversation.” 
p. 1085. Margulies suggests that six fac- 
tors be considered in assessing capacity. 
They are: 

1) Does the client articulate reason 
for her or his decisions? 

2) Are the decisions consistent or 
variable? 

3) Does the client understand the con- 
sequence of the decisions made? 

4) Are the decisions irreversible? 

5) Are the decisions substantially 
fair? 

6) Are the decisions consistent with 
the client’s lifetime commitments? 

16 Intermediate degrees of competence 
are recognized by the ABA rule. See com- 
ment 1 to Model Rule 1.14, and further, 
see Formal Opinion 96-404, supra note 
10, at 46. See EC7-12, predecessor to the 
Model Code, which states, “If a client is 
capable of understanding the matter in 
question or of contributing to the ad- 
vancement of his [or her] interests, re- 
gardless of whether he [or she] is legally 
disqualified from performing certain 
acts, the lawyer should obtain from [such 
client] all possible aid.” 

17 Supra note 10, at 46. 

18 Model Rule reference. The Formal 
Opinion provides that “the client’s ca- 
pacity must be judged against the stan- 
dards set by that person’s own habitual 
or considered standards of behavior and 
values, rather than against conventional 
standards held by others.” The Opinion 
cites M. SILBERFIELD AND A. FisH, WHEN 
THE Minp Faixs: A GUIDE To DEALING WITH 
INCOMPETENCY (1994). 

20 Supra note 10, at 47. See discussion 
on paternalism, ANNoT. RULEs 1.14, su- 
pra note 3, at 217. A “normal relation- 
ship” favors client autonomy. Jd. at 217— 
218. 

21 Td. Formal Opinion 96-404, at 47. 

22 Td. And see ABA Informal Opinion 89- 
1530; Oath of Hippocrates, Nuland, su- 
pra note 9. 

23 Supra note 10, at 47-48. 

24 Td. at 48. Model Rule 1.6 does not per- 
mit the lawyer to disclose generally in- 
formation relating to the representation. 

25 Id. Formal Opinion 96-404 at 49. 
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27 Model Rule 1.14, supra note 10, does 
not compel a lawyer to take protective 
action on behalf of her or his client, and 
withdrawal is ethically permissible 
where it can be accomplished “without 
material adverse effect on the interests 
of the client.” See Rule 1.16(b)(5). See 
also C. W. WoLFRAM, MoDERN LEGAL ETH- 
Ics, 162 (1986), in which it is stated, 
“Even if withdrawal is technically per- 
missible, it ‘only solves the lawyer’s prob- 
lem and may belittle the client’s inter- 
est.” (Endnote 8) ABA Formal Opinion, 
96-404, at 48. 

28 Id. at 49. 

29 Id. at 50. 

31 Td. And see ABA Model Rule 3.3 and 
1.7(b) relating to candor to the tribunal 
and special responsibilities owing to a 
disabled client. 

32 Supra note 10, at 51. 

33 See Matter of M.R., 683 A.2d, 1274 
(N.J. 1994). 

36 AnNoT. MODEL RULES, supra note 3, 
refers to a lawyer’s acting to protect an 
impaired client based on the lawyer’s 
judgment, and becoming a de facto aide, 
an “unavoidably difficult [position], [an] 
unhelpful bromide.” An “aide,” THE Ox- 
FORD ENGLISH DICTIONARY, supra note 2, 
confirms is “an unqualified assistant . . .” 
p. 24, with which our professional medi- 
cal colleagues, I presume, will agree. 

37 Supra note 15. 

38 THe ANNoT. MopEL RuLEs 1.14, supra 
note 3, at 218. See Red Dog v. State, 625 
A.2d 245 (Del. 1993), re duty to pursue 
an action to protect a client, in this case 
a criminal appeal. 


Clifton B. Kruse, Jr., is senior 
shareholder with the law firm of Kruse 
& Lynch, P.C., Colorado Springs, Colo- 
rado, and limits his practice to will and 
trust planning, estate administration, 
and elder law. He graduated from Bos- 
ton University and received his J.D. from 
Washburn University. He is a fellow of 
the American College of Trust & Estate 
Counsel and past president and fellow 
of the National Academy of Elder Law 
Attorneys. This article appeared in 12 
NAELA QuarTERLy (WINTER 1999). 

This column is submitted on behalf 
of the Elder Law Section, Mary Alice 
Jackson, chair, and Julie Osterhout, 
editor. 
© 1998 Clifton B. Kruse, Jr. 
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Spotlight 


on Voluntary Bars 


Lee County Bar Association 


50 Years of Exemplary Service 


here is often a renewed in- 
terest in one’s history 
when approaching mile- 
stone events. So it has been 
for the Lee County Bar Association 
as it nears the end of its 50th year. 
Old pictures have surfaced and the 
first recorded minutes have been re- 
printed in Res Gestae, the monthly 
newsletter. Those minutes recall a 
January evening in 1949 when 17 
attorneys assembled in the living 
room of Frank Alderman. The pri- 
mary order of business for the group 
was the establishment of a law li- 
brary. To that end, County Judge 
Bryant offered to donate all $3 civil 
action fees awarded in cases before 
his court. Members present ac- 
cepted his offer and matched it with 
a $50 contribution. William Wood 
presided over the meeting and 
Frank C. Alderman, Jr., was elected 
as president for the new year. The 
evening closed with an agreement 
to meet every 30 days. Thus began 
the network of local attorneys that 
has continued to be the legal voice 
for Lee County for half a decade. 

Annual membership dues are re- 
ported to have been $10 in 1949. 
Today, an LCBA member pays an- 
nual dues of $135. Of those funds, 
$60 from each member, with the 
exception of government attorneys, 
is a contribution to the Lee County 
Legal Aid Society. This unique ar- 
rangement has continued for years 
and is a testimony to the priorities 
of the association. 

The association’s commitment to 
providing legal and public service 
is also evidenced in the activities 
and programs offered. Members are 


“We have always 
prided ourselves in 
upholding high 
standards of the 
practice of law and 
maintaining a 
professional 
atmosphere.” 


especially proud of the Young Law- 
yers Division’s Take Stock in Chil- 
dren, a project that funded four- 
year scholarships to 40 local 
students in 1999. A dropout preven- 
tion and scholarship program for 
high school students that also won 
The Florida Bar’s Most Significant 
Single YLD Project for 1999, the 
project matches teens considered at 
risk for dropping out of school to 
mentors who meet with the stu- 
dents during class two or three 
times a month. Working with the 
Lee County Public Schools Founda- 
tion, the Lee County Bar YLD mem- 
bers serve as mentors and handle 
the administrative aspects for other 
business groups participating in the 
program. 

“We have endeavored to have the 
association evolve to meet the 
changing needs of the membership,” 
says Stephen Russell, who was in- 
stalled as LCBA’s president in 


January. “I see us as a middle-size 
bar moving to a much larger asso- 
ciation. 

“In terms of focus, we have always 
prided ourselves in upholding high 
standards of the practice of law and 
maintaining a professional atmo- 
sphere through CLE and keynote 
speakers,” continued Russell, who 
also serves as vice chair of the local 
grievance committee. He added that 
20th Judicial Circuit Judge Hugh E. 
Starnes has been instrumental in 
the development of a peer review 
committee for the bar association 
patterned after similar committees 
operating in the Palm Beach and 
Hillsborough county bars. 

From those beginning days at 
Frank Alderman’s home, the asso- 
ciation now has independent office 
space and a membership base of 
more than 600 attorneys. The orga- 
nization continues the original 
founders’ goal to provide available 
legal resources through a county 
law library—adding computer as- 
sisted research, a CLE tape lend- 
ing library, and ongoing CLE pro- 
grams. There are attorneys who 
now oversee 15 separate commit- 
tees, which include: law week, pro- 
fessionalism, pro bono, judicial 
evaluation, bench/bar relations, 
specialized sections, and special 
events. The LCBA also employs an 
executive director, Celeste Ford, 
and a staff assistant, Kathy 
Wittman. 

Congratulations, LCBA, on your 
50th year. 

Pat Stephens is voluntary bar liai- 


son in the Bar’s Public Information and 
Bar Services Department. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1999 87 


‘ 

ve 


Historic Florida 
Courthouses 
by Hampton Dunn 

Historic Florida Courthouses has 
been written “to help native Florid- 
ians, newcomers, wanna-be Florid- 
ians and others interested in the 
state, to remember our colorful 
past, and not to forget the struggle 
to develop a wonderland from the 
rugged wilds of four centuries ago,” 
says author Henry Hampton Dunn, 
a self-described Florida “cracker.” 

This hardcover book has photos 
of Florida’s 67 courthouses with a 
concise history of each county’s de- 
velopment going back to the state’s 
territorial days. In addition to these 
photos, it includes those images so 
closely associated with the state: 
orange picking, melon cuttings, 
boating, fishing, conch shell ven- 
dors, and beach skylines. 

Some of Dunn’s informative 
sidebars reference the state’s Civil 
War battle of Olustee; explorers 
Ponce de Leon and Hernando de 
Soto; Francis Asbury Hendry, 
“cattle king of South Florida”; E.N. 
Dimick, first mayor of Palm Beach; 
Marguerite Baldree, one of the 
state’s first female sheriffs; and 
Jacob Summerlin, Florida pioneer 
who donated property for Lake Eola 
Park in Orlando and loaned Orange 
County $10,000 to build a court- 
house, provided it was constructed 
in Orlando. 

In tracing each county’s back- 
ground, Dunn mixes authenticity of 
facts with anecdotes of local color 
such as the proper pronounciation 
of “Lafayette” County. 

Occasional nostalgia marks the 
author’s introduction: “Oh, how I 
miss that distinctive, smelly old 
Hillsborough County Courthouse at 
Tampa. Hardly a day goes by that I 
don’t hear other old-timers lament 
the demolition of that red brick 


building with the silver dome, 
erected in 1892 and designed by the 
architect who gave us the elegant 
Tampa Bay Hotel. J.A. Woods 
courthouse was torn down in the 
1950s and now we have a parking 
lot on the site!” 

Dunn is the former managing 
editor of the Tampa Daily Times, a 
news analyst and political commen- 
tator on television in Miami, and 
since 1987 has been featured with 
a Florida historical vignette on 
Channel 13 Eyewitness News on 
WTVT-TV in Tampa-St. Petersburg. 

Robert T. Mann, former appellate 
judge and professor of law emeri- 
tus at the University of Florida, 
notes, “In the past, the courthouse 
was the center, not only of govern- 
ment, but of much of the county’s 
social intercourse.” And the author 
illustrates this association with 
photos of a brick street with 1926 
vehicles lined in front of the county 
seat, a courtroom trial in 1920, the 
posing of an all-male 1907 jury, and 
a 1897 hanging. 

Mann adds in his forward, 
“There’s drama, there’s happiness 
and joy, there’s sadness and disap- 
pointments—colorful history of for- 
bears who pioneered a rugged, al- 
most impenetrable wilderness and 
turned it into a glittering showcase 
for all the world to see.” 

The 224-page book may be or- 


dered from the Florida Historical 
Society, The Print Shoppe, 432 
Brevard Ave., Cocoa 32922 or pur- 
chased at the Museum of Florida 
History at 500 S. Bronough St., in 
Tallahassee. It sells for $34.95 ($28 
for members of the historical society), 
plus $3 for shipping and handling. 


Cross-examining Doctors 
by Alan T. Radnor 

Published by ALI-ABA, Cross-ex- 
amining Doctors:A Practical Guide 
offers a handbook of numerous “how 
to” pointers. It uses excepts from 
real cross-examinations to demon- 
strate tight, orderly, and short phy- 
sician cross-examinations. The 
book shows how to take a deposi- 
tion that pins down the doctor’s 
opinion, makes the doctor’s file and 
records available, elicits admis- 
sions, and proceeds in a way not to 
reveal the framework of the trial 
cross-examination. 

The hardbound, 224-page book 
sells for $85 plus $2.75 shipping/ 
handling with a special introduc- 
tory price of $75 through November 
30, 1999. Order by phone, 800/CLE- 
NEWS, ext. 7000, from the Ameri- 
can Law Institute-American Bar 
Association Committee on Continu- 
ing Professional Education, 4025 
Chestnut St., Philadelphia, PA 
19104-3099. 


Members of the Bar are encouraged to submit brief book reviews (ap- 
proximately 500 words) for publication. They should be related to law but 
may be practical, esoteric, entertaining, or fiction. Reviews should include 
the number of pages, the publisher, cost, and publisher’s address. Send 
reviews to Managing Editor, The Florida Bar Journal, 650 Apalachee Park- 
way, Tallahassee, FL 32399-2300. Reviews will be published on a space- 
available basis. 
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Lawyer Services 


ADVANCED FUNDING 


@ Personal Injury Attorneys now you 
can get cash funding for your client 
(plaintiff) waiting for settlement or court 
(Not a loan). If the plaintiff loses we lose. 
Help your client to hold out for a better 
settlement. Toll Free: 1-887-718-3195, 
Miami 1-305-740-7900. 


ATTORNEY REFERRAL 
SERVICES: .. 


= A-A-A Attorney Referral Service. Last 
month we referred over 9000 people to our 
attorneys. Referrals for all legal categories. 
Florida/Statewide. AAA Referral carries 
100,000 Professional Liability Insurance 
Mtg. Rule 4-7.8(4) requirements for Law- 
yers. Look for our ad in the Florida Bar An- 
nual Directory and Martindale-Hubbell Yel- 
low Pages. Call Now! 1-800-733-5342. 


ter-City Testing 
Consulting 
Technical Evaluations and 


Expert Testimony 
Inquires Welcome 


= Save 50% on law books. Cail National 
Law Resource. America’s largest law book 
dealer. All sets guaranteed excellent and 
up-to-date. Your satisfaction absolutely 
guaranteed. We buy/sell/appraise. 
(800)886-1800. Fax (312)382-0323. E- 
mail: lawstuff @ aol.com. 


@ Shift gears in your practice. The Uni- 
versity of Missouri-Columbia Law School 
offers a Master of Laws (LL.M.) in Dis- 
pute Resolution to engage law-trained 
practitioners in the theoretical, policy, de- 
sign and ethical issues of ADR. Gain prob- 
lem-solving skills to serve your clients in 
the 21st century. Visit our web site at 
www.law.missouri.edu/~llmdr/ or call 573/ 
882-2020. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK- Supply word and/or 
design plus goods or services. 


EXPERT WITNESS 


Dentistry 


@ Lewis Benjamin D.M.D. 23 years ex- 
perience, well published in dental implants 
and university affiliated. Florida licensed 
since 1976. Available for chart review, 
depositions and expert testimony. 12156 
N.W. 9th Pl., Coral Springs, FL 33071 
(954) 346-0771, Fax (954) 346-6960. 


Handwriting 


@ Forensic Document Examiner/ Hand- 
writing Expert: Don Quinn, 4040 Wood- 
cock Drive, Suite 147, Jacksonville, FL 
32207, (904) 399-3300. Thirty years ex- 
perience in Federal and State Crime Labo- 
ratories. Qualified in Federal and State 
courts. Retired FDLE Document Exam- 
iner. 


HALE INVESTIGATIVE/ 


CHARLES R. HALE, JR. 


PROCESS, INC. 


REnEE R. HALE 


Automotive Accident Reconstruction; Boating, PWC, 
Sailing & Maritime; Biomedical Injury Analysis; Construc- 
tion Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; Ladders; 
Parks, Playgrounds, Amusements; Pollution-Air & Wa- 
ter; Safety/Electrical Engineering; Slips, Trips & Falls; 
Sports, Recreation, Aquatics; Toxic Exposure; Trans- 
portation, Tires; Highway Safety; Warning/Instructions 


(561) 745-7940 
(561) 745-7: 


PRIVATE INVESTIGATORS 
Licensed - Bonded 


SEARCH FEES: 
COMBINED SEARCH - $290 


(U.S., State, Expanded Common Law and Internet) 

TRADEMARK OFFICE - $120 

STATE TRADEMARK - $125 

EXPANDED COMMON LAW - $165 

DESIGNS - $195 per International class 

COPYRIGHT - $155 

PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED - Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 
GOVERNMENT LIAISON SERVICES, INC. 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 ¢ Surveillance Specialist 


Phone: (703) 524-8200 * Background (Personal or Asset) 
FAX: (703) 525-8451 © Criminal 
Major credit cards accepted. ; 
TOLL FREE: 1-800-642-6564 y Domestic 
WWW.TRADEMARKINFO.COM * Civil 
Since 1957 * Nationwide Computer Searches 


P.O. Box 720426 
Orlando, FL 32872-0426 
Phone (407)275-6969 * Fax (407)275-9171 
Toll-Free: 1-800-882-5137 
Website: http://www.hale-pi.com 
E-mail: renee@hale-pi.com 
halepi@hale-pi.com 
Legal Nurse Consultant On Staff 
Certified & Appointed Process Server: 
* Orange, Osceola, Seminole & 
Brevard 
¢ All of Florida & Nationwide 
Services Available 


upiter, Florida 33468 


FL Agency # A8500404 
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_Med-Witness provides 

quality medical experts. 

No Merit - No Charge = 
Witness, Ltd. 

medical expert testimony in medical malpractice & personal injury ee es 
for case evaluation 


Lawyer Services 


Credible. 


Medical Experts 


Plaintiff or defense. 


THE ALTERNATIVE to typical referral services: 
we make full disclosures of our recruiting methods! 


Physicians for Quality 


www.pfq/experts.com 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who have agreed to review your mal- 
practice case and, if it has merit, testify for you. 


Handwriting 


& Certified Forensic Document Exam- 
iner, Thomas Vastrick, 225 S. Swoope 
#109, Maitland, FL 32751 (800) 544-0004. 
Formerly with U.S. Postal Inspection Ser- 
vice Crime Lab. Over 20 yrs. Experience. 
ABFDE Certified (former Board Director). 
Court qualified throughout southeast. 


DENTAL MALPRACTICE 
¢ Plaintiff or Defense 

* Case Merit, Causation, Liability 
* Trial Preparation and Strategy 
* Expert Testimony 


INITIAL CONSULTATION OFFERED 
WITHOUT CHARGE 


1-877-OPN-WIDE 
(toll free) 676-9433 
Mark C. McCauley, D.M.D. 


Life Care Planning 


@ Life Care Solutions, Inc. Larry Lytle, 
2664 Frisco Dr., Clearwater, FL 33761 
(727) 725-7723. Licensed Florida Occu- 
pational Therapist, CLCP in progress. 


I—| 4N1:HEALTH CARE AUDITORS, INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 10,000 CASES FOR 
3,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 


13577 Feather Sound Drive 
Bldg. Il, Suite 190 
Clearwater, Florida 33762-5552 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 
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Real Estate Litigation 


@ Expert Witness Real Property: 48 
years practice exclusively in Florida real 
estate law. Board Certified. AV rated. 
James L. Mack, 20185 E. Country Club 
Dr. # 607, Aventura, FL 33180 (305) 933- 
2266. 


Statistical Analysis and 
Computer Programming 


" Statistical Analysis and Computer 
Programming: Litigation Support includ- 
ing graphs, text, & charts; Data Mining with 
analysis; Forecasting & Modeling with ex- 
planation; Custom Programming using 
SAS System® and other tools. Heidi 
Markovitz, P.O. Box 310157 Miami, FL. 
33231 (305) 365-0439 voice, fax (305) 
374-8494, Simplysyst @ aol.com. 


Stockbroker Fraud/ 
Mismanagement 


@ Stockbroker Fraud / Mismanagement. 
Call us to talk over remedies available to 
your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee, Beggs & 
Lane, Pensacola, (850) 432-2451. 


To Advertise 
in the 
Florida Bar 
Journal 
call 
David Francis 


at 
(850) 561-5687 
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Lawyer Services 


Toxicology 


@ Chemical Toxicologist- Univ. Profes- 
sor with 27 years experience in chemical 
injury air sampling and expert witness. 
EPA, USDA, Amer. College of Toxicology. 
Dr. R. Lipsey (888) 595-7152. 


Trust 


= Expert Witness Trust & Bank Invest- 
ments: Twenty years investment experi- 
ence. Former vice president/portfolio man- 
ager Chase Manhattan, Sun Bank, United 
Jersey. Chartered Financial Analyst 
(1979). Cum Laude-Wharton, University of 
Pennsylvania. BS economics, dual major: 
finance/economics. Registered investment 
advisor. Steve Stern, CFA, 161 Crandon 
Bivd., #325, Key Biscayne, FL 33149, 
(305) 374-8493. 


Structured Settlements/ 
Lotteries 


®@ Top dollar paid for insurance settle- 
ments and lottery winnings. Do you have 
High Net Worth Elder Clients? We pur- 
chase large life insurance policies from 
seniors. Heartland Capital Funding, Inc., 
www.heartlandilumpsum.com. (800)897- 
9825. 


MISCELLANEOUS 


@ Imprinted Pens, Coffee Mugs and Etc. 
Quality, Service and Price. 1-800-397- 
7249 Email: advserv @netscape.net 


Visit The Florida Bar Website 
at www. flabar.org 


NOW, BETTER THAN EVER! 


Form preparation software for attorneys. 


& Import your common creditor 
S 


information from Collier 
Topkorm™ or West’s Chap7..13°! 


& More keyboard shortcuts for 


quicker data entry! 


& More printing options: print 
” blank forms, print “Amended” 
in form title, print “DRAFT” 
across forms, new options for 
electronic filing, and more! 


60-Day Money Back Guarantee! 


call 1.800.492.8037 for 


more information, a free demo 
packet, and local references. 


www.bestcase.com 


*TopForm is a trademark of Matthew Bender & Co., Inc. Chap 7..13 is published by West 
Group. Best Case Solutions is not affiliated with either Matthew Bender or West Group. 


Best Case Solutions, Inc. P.O. Box 32 Evanston, IL 60204-0032 


BUSINESS 
APPRAISALS 


Valuations of 
Interests in Closely-held Businesses 
and Intangible Assets 


Litigation 
Estate and Gift Taxes 
Mergers and Acquisitions 


PEED, KOROSS, 
FINKELSTEIN 
& CRAIN, PA. 


Certified Public Accountants 


350 S.E. 2nd Street 
Ft. Lauderdale, FL 33301 


(954) 760-9000 
(954) 760-4465 fax 
info@pkfccpa.com 
www.pkfccpa.com 


Michael A. Crain, CPA*/ABV 
Leroy Koross, CPA*, CVA 
(* regulated by State of Florida) 


Member firm of 
Financial Consulting Group, L.C. 


No 401(k). 
No profit 
sharing. 
No stock 
options. 
Yet, you 
wont find 
better 
benefits 
anywhere. 


PEACE 
CORPS 


How far are you willing to 
go to make a difference? 


WWW peacecorps. gov 
1-800-424-8580 
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Siver Insurance Management 


Consultants 45 
T. Rowe Price 27 
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Associates 39 
UCC Filing & Search 
Services 7 
West Group 
17, 35, Cover 4 


Vike 


Honey, this tax attorney followed me home. Can we keep him? 


LEGAL LIBRARY 


| UNWRITTEN Laws 


——/ AVAILABLE on 


Remember me? | handled that pro bono case for you awhile back. 


92 THE FLORIDA BAR JOURNAL/NOVEMBER 1999 


| | 
| 
= 
19 
+ 


LAST 


CENTURY 


NEXT 


CENTURY 


THE 


www.thelawyerpages.com™ 


™M 


STATE YOUR CASE IN CYBERSPACE” 


Face it. If you're not on the net, 
you're out of the loop. 


No problem. 


thelawyerpages.com speeds you into the next 
millennium with style, ease and incredible economy. 


Your firm will have its own web page, url and 
email address on the definitive site for optimum 
impact. (A projected 100 million hits a year by 
laypersons, lawyers and allied fields.) And 
hear this: there's even an audio # option so you can 
speak directly to prospective clients. 


thelawyerpages.com was created by an 
attorney for attorneys. Everything you and your 
firm need for an ultra successful venture into 
cyberspace. Here’s what you get: 


100,000,000 HITS THROUGH OUR 
EXCLUSIVE PARTNERSHIP WITH LYCOS. 


WEB-POWERED BY ALL THE MAJOR 
SEARCH ENGINES: LYCOS, YAHOO, EXCITE, 
GOTO, ETC. 


A COMPREHENSIVE SECTION 
FOR CONSUMERS. 


AN EXTENSIVE DATABASE OF EXPERT 
WITNESSES, COURT REPORTERS, PRIVATE 
— AND OTHER SUPPORT PER- 


LINKED TO "LAWINFOTALK.COM'"... AMEGA 
CONSUMER DATABASE. 


QUICK LINKS TO ALL GOVERNMENT SITES, 
STATE AND FEDERAL CODES, BAR 
ASSOCIATIONS AND MORE. 


TO REACH THE EXPANDING HISPANIC 
MARKET THELAWYERPAGES.COM AND YOUR 
WEB SITE CAN BE ACCESSED 

IN SPANISH. 

And the piéce de résistance: you needn't be 
online, computer friendly, or even have a computer 
on your desk to sign up. We've designed sign up to be 
quick and easy. thelawyerpages.com can send your 
office sign up forms by fax, take your vital 
information by phone, or you can sign 
up on the web! 


FOR MORE LEGAL LINKS, MORE IMPORT, 

MORE IMPACT ON THE INTERNET, CALL 
1-888-333-6339 TODAY, OR VISIT US ON THE WEB © 
WWW.THELAWYERPAGES.COM 


~ 

WELCOME TO THE NEW MILLENNIUM = 


Until now, researching online has been like ae looking at the books through a peephole. 


Introducing New westlaw.com. 
It ll expand your view like never before. 


Imagine having all the books open to the right place, each a single click away. 
It’s a reality on New westlaw.com: 
If you like the comfortable feel of book research, you'll love New westlaw.com. 


See it today at westlaw.com or call 1-800-757-9378, ext. 65596 to learn more. 


‘westlaw.com 


OCR: M- O N YO. UR TERM Sa 


© 1999 West Group 1-9894-7/7-99 [023993 Bancroft-Whitney + Clark Boardman Callaghan 
The trademarks shown within are used under license Lawyers Cooperative Publishing + Westlaw” + West Publishing 


3 

te 

| 
| 
WEST | 
GROUP 

: 


: 


